UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonears: Curt Hébert, Jr., Chairman;
William L. Massey, Linda Bresathitt,
Pat Wood, 111 and Nora Mead Browndll.

San Diego Gas & Electric Company,

Complanart,
V. Docket Nos. EL00-95-004
EL00-95-005
Slersof Energy and Andillary Sarvice Into EL00-95-019
Markets Operated by the Cdifornia EL00-95-031
I ndependent System Operator Corporation and the
Cdifornia Power Exchange,
Respondents
Investigation of Practices of the Cdifornia Docket Nos. EL00-98-004
Independent Sysem Operator and the Cdifornia EL 00-98-005
Power Exchange EL00-98-018
EL00-98-030
Puget Sound Energy, Inc.,
Complanart,
V. Docket Nos.  EL01-10-000
EL01-10-001

All Juridictiond Sdlers of Energy and/lor Capacity
a Wholesdle Into Electric Energy and/or Cgpecity
Marketsin the Pacific Northwest, Induding Parties
to the Western Sysems Power Pool Agreemertt,

Respondents

ORDER ESTABLISHING EVIDENTIARY HEARING PROCEDURES,
GRANTING REHEARING IN PART, AND
DENYING REHEARING IN PART

(Issued duly 25, 2001)
This order establishes the scope of and methodology for caculaing refunds rdated to

transactions in the gpot markets operated by the Cdifornia Independent System Operator Corporation
(190) and the Cdifornia Power Exchange Corporation (PX)
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during the period October 2, 2000 through June 20, 2001. The Commisson makes dear that
transactions subject to refund are limited to oot transactions in the organized markets operated by the
SO and PX during the period October 2, 2000, through June 20, 2001, and indude sales by public
and non-public utilities into these markets. The order dso establishes an evidentiary hearing procesding
in order to further develop the factua record in Docket No. EL00-95-031, &t 4., so thet refunds may
be cdculated. The order grants rehearing in part and denies rehearing in part of limited portions of
ealier ordersissued in this proceeding. 1n addition, the Commission establishes another proceading
before an Adminidrative Law Judge to explore whether there may have been unjust and unressonable
chargesfor spot market sdlesin the Padific Northwest from December 25, 2000 through June 20,
2001, and the cdculation of any refunds associated with such charges.

Background

In an order issued August 23, 2000, the Commission indtituted formal hearing procesdings
under section 206 of the Federd Power Act (FPA) to invedtigate the jusiness and reasonableness of
the ratesfor energy and andillary services of public utility sdlersinto the ISO and PX spot markets, and
a0 to invedigate whether the tariffs, contracts, inditutiona structures, and bylaws of the 1SO and PX
were advardy dfecting the wholesdle power marketsin Cdifornia Inindituting an investigation into
the reasonableness of the rates charged, however, the Commisson denied arequest by San Diego Gas
and Electric Company (SDG& E) contained in SDG& E's complaint againg dl sdlers of energy and
andllary savicesinto the 1SO and PX markets subject to the Commission'sjurisdiction, that the
Commisson impose a$250 price cap for sdlesinto those markets The Commission denied this
request in the August 23 Order, on the grounds that SDG& E had not provided sufficient evidenceto
support an immediate sdler's price cap.? The Commission established arefund effective date of 60
days dter publication of notice in the Federal Regider of the Commisson'sintent to inditute a
procesding .3

The Commisson issued an order on November 1, 2000 finding thet the "dectric market
gructure and market rules for wholesde sales of dectric energy in Cdiforniawere serioudy flawed and
thet these dructures and rules; in conjunction with an imbaance of supply and demand in Cdifornia,
have causad, and continue to have the potentia to cause, unjust and unreasonable rates for short-term
enagy . . . under catan

1San Diego Gas & Electric Company, &t d., 92 FERC {61,172 (2000), rehig pending (August
23 Order).
292 FERC at 61,606.

31d. at 61,608.
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conditions™ The order noted that, "[w]hile this record does not support findings of specific exercises
of market power, and while we are not adle to reach definite condusions about the actions of individua
Hlers, thereis dear evidence thet the Cdifornia market sructure and rules provide the opportunity for
slersto exercise market power when supply istight, and can result in unjust and unreesonadle rates
under the FPA." °

To ded with these flaws, the November 1 Order proposed remedies intended to reduce over-
reiance on oot marketsin Cdifornia, and attempted "to baance, on the one hand, halding overdl rates
to leves that goproximeate competitive market leveds for the bendfit of consumers, with, on the ather
hend, inducing sufficient investment in cgpadity to ensure adequiete sarvice for the benefit of
consumers'® The November 1 Order changed the refund effective date contemplated in the August 23
Order from 60 days after publication of notice in the Federal Regider, October 29, 2000, to 60 days
after the date of SDG& E's complaint, October 2, 2000.  The order dso contained extensve
discusson of the Commission's authority to direct refunds, for the periods both before and efter the
refund effective date, and conduded that the Commission is not authorized by the FPA to order refunds
prior to the October 2 refund effective date. Severd parties sought rehearing of this agpect of the
November 1 Order.”

The Commission adopted many of the proposed remedies presented in the November 1 Order
in an order issued December 15, 20008 The December 15 Order reiterated the earlier findings thet
the market dructures and rules for wholesale sdles of dectric energy in Cdiforniawere serioudy flawed
and thet these Sructures and rules, in conjunction with an imbaance of supply and demand in
Cdifornia, had causad, and continued to have the potentid to cause, unjust and unreasoneble rates for
short-term energy under cartain condiitions: The Commission, therefore, established avariety of
remedies for the Cdiforniawholesdle dectric markets induding, in part: (1) diminating the requirement
thet the IOUs I Al of their generation into and buy dl ther energy nesdsfromthe PX so asto

“San Diego Gas & Electric Compary, et d., 93 FERC 161,121 at 61,349-50 (2000), rehg
pending (November 1 Order).

9d. at 61,350.
6|_d.

"See, eq., requestsfor rehearing of the Cdifornia Eledtricity Oversight Board (Oversight
Board), the Public Utilities Commisson of the State of Cdifornia (Cdifornia Commisson), PG&E,
SoCd Edison, and the City of San Diego. Other determinationsin the November 1 Order aredso
pending rehearing; these issues will be addressad in afuture order.

8San Diego Gas & Electric Co., &t d., 93 FERC 1 61,294 (2000), reh'g pending (December
15 Order)
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terminate the over rdiance on oot markets; (2) adopting an advisory benchmark for assessing prices of
long-term dectric supply contractsin order to provide guidance for market participants to evduate the
reasonableness of long-term prices, (3) requiring market participants to preschedule 95 percent of ther
load prior to red time and pendizing those who do nat, o asto diminae market participants chronic
underscheduling with the 1SO; and (4) requiring an independent governing board for the 1S0.

Asan interim meeaure, the Commisson dso established a $150/MWh breskpoint under which
public utility sdllers bidding above the breskpoint receive their actud bids, but are subject to monitoring
and reporting requirements to ensure that rates remain just and reasonable, induding the potentid for
having to pay refunds for prices charged above the breskpoint. The December 15 Order d <o required
the devd opment of alonger term mitigation plan to replace the interim bregkpoint methodology by May
1, 2001. In asegparate order, the Commission established a settlement conference to facilitate forward
contracting by Cdiforniainvestor owned utilities® The Chief Administrative Law Judge convened
discussons over five daysin December 2000 and January 2001.

On January 23, 2001, the Director of the Divison of Energy Marketsin the Office of Markets,
Taiffs and Rates convened atechnica conference to develop a plan to replace the interim $150/MWh
bresk-point price. Comments and reply comments on how to replace the interim bregk-point were
filed with the Commisson. In March 2001, Commisson Staff issued arecommendation for
progpective market monitoring and mitigation for the red-time dectric market, and comments were filed

on this proposl.

On March 9, 2001, the Commission issued an order addressing above-bregkpoint transactions
thet occurred in Jenuary. 1 The March 9 Refund Order directed refunds from sdllers for transactions
occurring during Stage 3 Emergendies (when 18O resarves fdl below 2.5 percent) above aproxy
market dearing price ($273/MWh for that month), or dternetively, required sdlers to submit additiona
cost or other justification for those transactions. 1! Parties requested rehearing of the March 9 Refund
Order on many grounds. Among those were PG& E, SDG& E, and SoCd Edison's objectionsto the

Forward Contracting by California Utilities, 93 FERC ] 61,295 (2000).

195on Diego Gas & Electric Co,, e d., 94 FERC 161,245 (2001), rehg pending (March 9
Refund Order).

The Director of the Office of Markets, Tariffs and Rates issued natices announding the proxy
mearket dearing prices for the months of February, March, April, and May 2001 on March 16, April
16, May 14, and June 15, respectively.
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Commission's condusion that it has no authority to order non-public utility sdllersto make refunds 2
Additionally, numerous parties argued thet price mitigation should gpply during dl hours™®

On April 26, 2001, the Commission issued its order adopting a prospective monitoring and
mitigation plan for wholesdle sdles through the organi zed redl-time markets operated by the 1ISO.24 The
Commisson's plan, in pertinent part, enhanced the | SO's ahility to coordinate and control planned
outages during al hours; required cartain sdlersto offer the 1SO dl thar avallable power inred time
during dl hours; established conditions, induding refund ligkility, on public utility sdlers market-based
rate authority to prevent anti-competitive bidding behavior in the red-time 1SO markets during all
hours, and established a mechanism for price mitigation for dl sdlers (exduding out-of-Sate generators)
bidding into the 1SO's organized markets for red-time sales during sysem emergendes. Inthe Apxil
26 Order, the Commisson dso established an inquiry into whether a price mitigation plan Smilar to the
onefor the Cdifornial SO's organized spot markets should be implemented in the Western Systems
Coordinating Counal (WSCC) and invited comment on how such a plan should be structured.

On June 19, 2001, the Commission expanded the price mitigation plan on rehearing, imposing
curbs not only on Cdifornial SO organized oot market sales during dl hours, but aso condraining
pricesfor bilaterd g0t market sdes throughout the WSCC for the period June 20, 2001 through
September 30, 2002.1° The order retained the use of asingle price auction and must-offer and
margind cogt bidding reguirements when reserves are below 7 percent in the Cdifornial SO oot
markets. Under the plan, the 1SO market dearing price will dso serve asalimit on pricesin al other
spot market sdesin the WSCC during resarve ddfidendesin Cdifornia Sdlersin dl oot marketsin
the WSCC will recaive up to the dearing price without further judtification. Sdlersother then
marketers will have the opportunity to judtify prices above the market dearing price during reserve
Oefidency hours

In the June 19 Order, the SO market dearing price for reserve deficiency hourswas dso
adapted for usein dl Western spot markets when resarves are above 7 percent. Prices during non-
resarve deficency hours cannot, absent judtification, excead 85 percent of the highest hourly dearing

12See March 9 Refund Order, 94 FERC at 61,864.

13See, eq., Rehearings of Caifornia Commission, 150, SDG& E, City of San Diego, County of
San Diego, and PG&E. Other determinationsin the March 9 Order are dso pending rehearing; these
issueswill be addressed in afuture order.

14Sen Diego Gas & Electric Company, & d., 95 FERC 161,115 (2001), rehig pending (April
26 Order).

1S Diego Gas & Eledtric Company, e ., 95 FERC 161,418 (2001), rehig pending (dune
19 Order).
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price that wasin effect during the mogt recent Stage 1 resarve defidiency period (1.6, when resrves are
bdow 7 percent) caled by the ISO. These measures were goplied to nornHpublic utility sdlersaswl
as public utilities to the extent they voluntarily sdl power in the 1SO or other WSCC spot markets or
voluntarily use the ISO's or other Commissonjurisdictiond interdate transmisson fadlities dsawherein
the WSCC.

In addition, the Commisson announced that it would hold a settlement conference before an
Adminidretive Law Judge in order to resolve refund issues for pagt periods, among other things. The
Commisson's Chief Judge convened the conference from
June 25 through July 9, 2001.

Chief Judoe's Report and Recommendation

On Auly 12, 2001, the Chief Judge issued areport detalling his efforts to forge a settlement
among the parties'® He explainsthat, while aglobdl setflement agreement wias not achieved, he
bdlieves thet the negatiations were condructive. The Report finds thet refunds owed to purchasers of
dectriaty "amount to hundreds of millions of dallars, probably more than abillion dallarsin aggregete
am," athough not the $8.9 hillion daimed by the Sate of Cdifornia’’ The Report mentions offers
mede by severd Hlersinto the Cdiforniamarket totding $703.6 million, contingent upon reeching a
globd sttlement of dl issues

According to the Report, efforts were hampered by incomplete data. The Chief Judge hed
requested the parties to provide, among other things (1) the teems and prices of al forward contracts,
(2) the amounts that Cdifornia Department of Water Resources (DWR), the I0Us, and the ISO
bdievethey oweto Hlers and (3) system load figures broken down by component. These datawere
not mede availablein their entirety. The Report dso notes thet the Pecific Northwest Parties did not
have data on the amount of refunds due them nor balances past due from purchasers. For theseand
other reasons, the Chief Judge was not able to determine the totd volume of the spot market, nor were
parties able to agree about the Sze of the market subject to the June 19 Order. The Report concludes
thet the differences between what the State and the slers believe should be refunded raise materid
issues of fact. Further, the Report dates, '[t]he appropriate numbersto caculate potentid refunds
involve factud digputes'®® Thus, the Chief Judge recommends that the Commission order atrid-type
evidentiary hearing limited to developing afactud record againg which to gpply arefund methodology.

1°Sen Diego Gas & Eledtric Company, e d., 96 FERC 163,007 (2001) (Report).
d, dipop. a 3.
814, dipop. a 5.
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The Chief Judge's recommended refund methodology would begin with the price mitigation
approach s forth in the June 19 order, with severd modifications for deding with past, as opposed to
future, transactions. Key differencesindude: (1) using actud, rather than hypotheticd, heet rates, (2)
using daily spot gas prices rather than monthly bid-week prices; (3) separating the Sate's gas market
into northern and southern zones; (4) exduding emisson codts from the market dearing priceand
treating them as an additiona expense that may be subtracted from refund cdculaions, and (5) not
usng the 85 percent price ceiling for non-emergency hours, and ingteed reca culating each hour to
determine the amount by which actud prices exceeded the mitigated price. The Chief Judge
recommends retaining the 10 percent credit adder for sdles after January 5, 2001, and nat induding
interest unless the refund amount exceeds payments thet are past dueto the dler.

Docket No. EL 01-10-000

On October 26, 2000, Puget Sound filed acomplaint in Docket No. EL01-10-000 petitioning
the Commisson for an order cgpping the prices at which slers suject to Commission jurisdiction,
induding sdlers of energy and cgpacity under the Western Systemns Power Podl Agreement, may <l
energy or capadity in the Padific Northwest's *® wholessle power markets. Spedifically, Puget Sound
sought an order that prospectively capped the prices for wholesde sdles of energy or capadity into the
Pecific Northwest & alevd equd to the lowest cgp on prices established, ordered, or permitted by the
Commisson for wholesale purchasesin, or wholesale sdles of energy or capacity to or through the
markets operated by the 1SO or the PX. The December 15 Order declined to implement aregion-
wide price cgp because it found that such a pricing methodol ogy was impracticable given the mearket
gructure in the Padific Northwest and because complainant hed not met its burden of proof to judtify
such an action. 2° Puget Sound and others timely sought rehearing of the December 15 Order's
Oetermination not to impose aregiond price cgp or other mitigation.

On June 22, 2001, Puget Sound filed amoation to dismissits complant and anatice of
withdrawd of its complaint and its subsequent rehearing request. Puget Sound explains that the June
19 Order sAidfiesits complaint because it implements price mitigation meesures throughout WSCC.
Severd patiesfiled ansversto themation. Bonneville Power Adminigration (Bonneville) datesthet
the Commisson mus fully resolve the issues raised in the complaint regardless of whether it grants
Puget Sound's mation, arguing thet the focus on spot markets in the June 19 Order is not gppropriate
outsde of Cdifornia, where utilities rely on forward contracts. The City of Tacomaand Port of Settle

¥puget Sound indicated thet, as used in its complaint, the term "' Pecific Northwest" hasthe
meaning s&t forth in the Padific Northwest Electric Power Planning and Consarvation Act, 16 U.SC. §
839a(14) (1994).

2December 15 Order, 93 FERC at 62,019.



Docket No. EL00-95-004, et d. -8-

jointly filed an answer opposing the mation on the basis that dismissal would unduly prgudice parties
outsde of Cdiforniathet reied on the exisence of the complant, and arguing thet the issuesraised in
the complaint are an integrd part of market issues that the Commisson is addressng in the SDG& E
proceeding.

The City of Sertle (Settle) filed an answer and amoation to intervene out-of-time in Docket
No. EL01-10-000. Sesttle contendsthat, athough the June 19 Order stisfied Puget Sound's
complaint, the Commission should keep the procesding open because non-Cdifornia merket
participants have paid prices that are unjust and unreasonable, and because retaining the procesding
would permit the Commission gregter flexibility in determining the scope and effective date for refunds.

The Washington Commisson and the Attorney Generd of Washington date severd principles
thet they bdieve should guide the Commisson's determination of whether and how to order refunds for
and by the utilitiesin the Padific Northwest, i.e., that refunds should be symmtricd asto dl purchases
and sales, and unbiased with respect to acquidtion Srategies. In addition, the Attorney Generd of
Washington moves to intervene out-of-time.

On June 22, 2001, unaware of Puget Sound's mation filed on the same day, the Commisson
issued an order darifying the June 19 Order to indicate thet partiesin the settlement proceeding were
not limited to settling only Cdifornia-rdated matters, but could aso discuss settling pagt accounts
rdaed to sdesin the Padific Northwest. The Chief Judge's Report dated thet there wasllittletime to
address the issues raised by the partiesin Puget Sound's proceeding and noted thet they did not have
data on unpad balances nor on refunds due them.

Discusson

A. Procedurd Matters

A number of entitiesfiled late motionsto intervene in this proceading, as described bdow. On
December 28, 2000, the Southern CdiforniaWater Company (SoCd Water) filed an intervention in
Docket No. EL00-95-000, & d.?* On January 30, 2001, the New Mexico Regulation Commission
(New Mexico Commission) filed amation to intervene out-of-time in Docket No. EL00-95-000, &t dl.,
rasng no subdantiveissues. On February 9, 2001, the Public Utilities Commisson of Nevada
(Nevada Commission) filed amoation to intervene out-of-time with comments encouraging recognition
of the regiond scope of thearigs. On April 9, 2001, the American Public Power Assodiation (APPA)
filed amation to intervene and request for rehearing of the March 9 Refund Order. On July 12, 2001,
the Washington Utilities and Trangportation Commisson (Washington Commission) filed amoation for
daification of itsintervenor gatus, or, in the dternaive, amation to intervene out-of-time in Docket

2150Cd Water subseouently requested rehearing of the December 15 Order.
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No. EL00-95-031, et d. Findly, on July 17, 2001, the People of the State of Cdifornia, ex rel. Bill
Lockyer (Attorney Generd of Cdifornia) moved to intervene out-of-time in Docket No. EL00-95-
031, et d.

In addition, on December 26, 2000, the Oregon Public Utilities Commission (Oregon
Commisson) filed alate mation to intervene in Docket No. EL00-10-000, gating thet it had not yet
developed a pogition on Puget Sound's complaint. On January 16, 2001, the Washington Commisson
dso filed alaie mation to intervene in that procesding with comments in support of Puget Sound's
request for rehearing. The City of Sedttle (Seattle) and the Attorney Generd of Washington filed
motions to intervene out-of-time in Docket No. EL01-10-000 on July 9, 2001.

The Commisson ordinarily does nat permit late interventions after an order has been issued,
particularly for the purpose of requesting rehearing. 22 However, over the course of the SDG& E
proceeding, the Commisson has expanded the scope of its focus from just Cdiforniato indude the
entire Western interconnect and aso to implicate wholesale spot market transactions of norHpublic
utiliies Wefind good cause, therefore, to grant the untimely, unopposed mationsto intervenein
Docket No. EL.00-95-000 filed by the entities described above. 23

These intervenors mugt acoept the record asit had developed as of the date of thelr
intervention, and their participation in this proceeding is limited to the issues thet arose after the date
each requested to participate in these proceadings. Thus, the request for rehearing of the December 15
Order filed by SoCd Water will be dismissed because it was not a party as of the date thet order was
issued. Smilarly, APPA's request for rehearing of the March 9 Refund Order will be dismissd
because it was not a party as of the date thet order was issued.

Inview of theinterest of the Oregon Commisson, the Waghington Commisson, the Attorney
Genard of Washington, and Sexttle, and the absence of any undue prgjudice or dday, we will grant
thar untimely, unopposed mationsto intervene. We dso daify thet the compenieslised individudly in

22 See. @q., Southern Company Sanvicss, Inc., 92 FERC 161,167 (2000); Consolidated
Edison, Inc. and Northeast Utilities, 92 FERC 1 61,014 (2000), order denying ren'g, 94 FERC
161,079 (2001).

23|n the May QF Order, weintended, but inadvertently failed, to grant the timely, unopposed
moation to intervene of Carson Cogeneration Company, LP, Mojave Cogeneraion Company, LP,
O.L.S Enegy-Camaillo, O.L.S. Energy-Chino, and PE Berkdey, Inc. (collectively, QF Petitioners)
filed in Docket No. EL.00-98-000, and the untimely, unopposed mation to intervene of Berry
Petroleum Company in Docket No. EL00-95-020. We do sointhisorder.
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the caption of the March 9 Refund Order are respondents, and thus, under Rule 102 of the
Commission's Rules of Practice and Procedure®* are partiesin the SDGS& E procesding.

B. Scope of Refunds

1. The Commisson's Retroactive Refund Authority

a Introduction and Summary

In the Commission's November 1 Order, we conduded thet the FPA and the weight of court
precedent strongly suggest that refunds prior to October 2, 2000 are impermissible under the
arcumgtances of this case, which arosein asection 206 complaint context. In the December 15
Order, we addressed prospective remedies necessary to correct market dysfunctions and to assure just
and reasonable rates, but did not address the comments on retroactive refund authority. We do so here
to darify our gatutory refund authority and the scope of refunds subject to the hearing being ordered
below.

We have again examined the datute, itslegidative higory and the case law, and have andyzed
the arguments raised on thisissue in comments on and requests for rehearing of the November 1 Order.
We condude that FPA section 206 does nat permit the Commission to reguire refunds of unjust and
unreasonable rates charged prior to a date 60 days after the filing of acomplaint or 60 days after the
initiation of a Commisson investigation on its own mation. To order such refunds would contravene
explidt refund limitations that Congress put in FPA section 206. While that refund authority can be
expanded in limited crcumgtances (eg., where sllers have charged arate other then thefiled rete or
where an gopdlate court has found that the Commisson committed legd error), as discussed bdow,
none of those drcumdancesiis presant here. Thus, in the specific Stuaion presant here, we cannot
order refunds of unjust and unreasonable rates charged prior to October 2, 2000, the gart of the refund
effective period?®  Accordingly, we will deny the requests for rehearing of the November 1 Order
chdlenging the order’'s findings about the Commisson's retroactive refund authority, i.e., refund
authority prior to October 2, 2000.26

2418 C.F.R. § 385.102(c)(2) (2001).

25The FPA, with one exoeption, permits refunds only for aperiod of 15 months after the refund
effective date. The exception isthat if apublic utility engagesin dilatory behavior in asection 206
proceading, the Commission can extend the refund period beyond 15 months from the refund effective
date.

26T the extent parties raise the same arguments on rehearing of the December 15 Order, we
amilarly deny rehearing.
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b. The Commission's Retroactive Refund Autharity

Severd paties argue that the Commisson's Satutory duty to protect consumers and its broad
legd and equitable authority to do So requires thet the Commission remedy unjust and unressonable
rates for the period prior to October 2 by ordering refunds?’ Other parties agree with the November 1
Order's condusion that the Commission has no legd authority to grant refunds for overcharges prior to
October 2.8 Asdiscussed below, we condude that the Commission lacks the authority to order
retroactive refunds of unjust and unreasonable rates charged prior to October 2.

I Sections 205 and 206 of the FPA

Comments

Severd paties argue that because sections 205 and 206 of the FPA require that the
Commisson ensure just and reasonable rates, the Commission, having found the preOctober 2 ratesto
be unjust and unreesonable, is obligated to order refunds for that period. They further argue thet the
Commisson is nat prohibited from ordering retroactive refunds of market-based rates

Other parties argue that neither saction 205 nor 206, on its face, grants the Commisson
authority to order retroactive refunds. Thus, they maintain that the Commisson may not order refunds
for the pre-October 2 period.

Commisson Determingtion

A number of parties confuse the just and reasoneble gandard with the authority to order
retroective refunds of unjust and unreesonable rates. Whether rates are unjust and unreasonebleisa
separate issue from whether the Commisson is authorized under the Satute to order refunds
retroactivdy. Under FPA section 206, if the Commission finds thet rates no longer meet thejust and
reasonable gandard, the Commisson has a dautory obligation to fix anew rate or to fix practices"to

2'E g., Comments filed November 22, 2000, by Southern California Edison Company (SoCd
Edison), Pacific Gas and Electric Company (PG&E), SDG&E, City of San Diego, County of Sen
Diego, CdiforniaCommisson, TURN/UCAN, Cdifornia State Senator Morrow, Oversght Board,
Cdifornia Legidature, San Diego Assodation of Governments

28E g., Comments of DOE, Enron, Calpine, Dynegy, PPL EnergyPlus, Reliant, Duke Energy,
Williams, IEP, WPTF, Xcd Energy. DOE dso comments thet Congress should examine whether to
amend the FPA to provide the Commission with authority to require retroactive refundsin the future.



Docket No. EL00-95-004, et d. -12-

be theresfter observed.®® In amending FPA section 206, Congress did not give the Commission
authority to modify unjust and unreasongble rates retroactively. As discussed in the Appendix to the
November 1 Order, when Congress passed the FPA in 1935, it exduded a provison from the origing
bill that would have authorized the Commisson to retroactively order reparaions for charges found to
be excessve or unreasoncble if acomplant were filed within two years from the date of payment.
Courts later conduded thet this exduson showed that Congressintended thet the Commisson have
authority to only grant rdief in asection 206 proceeding prospectively from the dete of itsorder. See,
eqg., City of Bethany v. FERC, 727 F.2d 1131 (D.C. Cir. 1984), cert. denied, 469 U.S. 917 (1984).

Asareault, Congress added limited refund authority to section 206 in the Regulatory Fairness
Act of 1988 (RFA). S. Rep. No. 491, 100th Cong., 2d Sess. 3-4 (1988), reprinted in 1988
U.SC.CAN. 2685. Asamended, FPA section 206 redtricts the Commisson's authority to establish a
refund effective date to no earlier than 60 days after the date that acomplaint isfiled or the Commisson
initiates an investigation. Therefore, section 206 does not permit retroactive refund relief for rates
covering peaiods prior to thefiling of acomplaint or theinitiation of a Commisson invedigaion, even if
the Commission determines that such padt rates were unjust and unreesonable.

i. The Hled Rate Doctrine and the Rule Againg Retroactive Ratemaking

Parties urging retroective refunds meke several arguments concerning the filed rate doctrine and
its cordllary, the rule againd retroactive ratemeaking. Taken together, the doctrine and its corallary stland
for the propoditions thet a utility may charge only those rates that are on file with and gpproved by the
Commission, and conversdy thet the Commission may not dter those filed rates retrogpectively. The
arguments againg the gpplication of the doctrine and its corallary can be condensed to the fallowing:
the filed rate doctrine does not goply to market-based rates; the Commisson's past market-based rate
authorizationsin Cdiforniamarkets congtituted legd error; and the rates charged were inconsgtent with
dlers filed raies. According to these parties, thefiled rate doctrine does not predude retroactive
refunds in these gpecific drcumstances.

(@  Whether the Fled Rated Doctrine Appliesto Market-Based Retes

Comments

Oversght Board and County of San Diego argue thet the filed rate doctrine does not goply to
mearket-based rates because the actud rates have not been filed with the Commission, and because
prices fluctuate with the market. Accordingly, they assart that there is no fixed rate on file on which
buyers and sHlers could rdy, and which would prohibit retroactive refunds.

2916 U. S.C. § 824¢(a) (1994).
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County of Sen Diego contends that severd prindples underlying the filed rate doctrine and the
rule againg retroactive ratemaking do not gpply to market-based rates and, thus, are not digpositivein
thiscase Spedificdly, it contends thet: the principle that regulaied companies can charge only those
rates of which the agency is cognizant does not goply to these facts, because the Commisson no longer
recaives prior notice of actual market-basad rates; the nondiscrimination prindiple does nat gpply,
because market-based pricing dlows utilitiesto sdl a different ratesto different cutomers, and the
principle of predictability isnot gpplicable, because the market, not afixed rate or published formula,
determines prices. Ingtead, County of San Diego assarts that another principle underlying thefiled rate
doctrine - the principle of reasonable expectations - isdigpogtive. It contends that market
participants and the Commisson dearly expected that competitive forces would be adequate to restrain
pricesin the Cdiforniamarkets to just and reesonable levels, whereas sdllers had no legitimete or
reasonable expectation of being able to demand unjust and unreasonable prices due to an aasence of
competition. Thus, it argues that the reasonable expectations rationde underlying the filed rate doctrine
supports arequirement for refundsin this case™

Commisson Deermingion

Under the FPA, sections 205 and 206 are the satutory foundation for the filed rate doctrine
and the rule againg retroactive ratemaking. FPA section 205(c) dates "Under such rulesand
regulations as the Commisson may prestribe, evary public utility shdl file with the Commisson, within
such time and in such form as the Commisson may desgnate . . . schedules showing dl rates and
charges subject to the juridiction of the Commisson. . .." Thisprovison does nat diginguish between
cost-based and market-basad rates. Nor does the provison require thet the Commission receive prior
notice of market-based rates, as San Diego contends. 3*

Asthe Court of Appedlsfor the Digrict of Columbia Circuit recently recognized, "[t]he
Commisson has hdd that treditiond utilities and power marketers who engage in market-based rate

30Comments of County of San Diego a 11-13,

31Contrary to County of San Diego, the rationaes underlying the filed rate doctrine gpply to
market-based rates. Frdt, San Diego isincorrect that Section 205(C) requires prior natice of the actud
mearket-based, numericd rates. In addition, the fact that a market-based tariff or rate scheduleisonfile
ingteed of agpedific, quantified rate is not digpositive, 0 long as buyers know (or can know by
examining the Commisson's public files) the type of rates authorized for eech Hler. The prindple of
predictability requires that the parties know the type of rate being used, not necessarily the exact
numericd rae. When abuyer knows market-basad rates are being usad, the buyer can predict thet
rates will fluctuate with differing conditions, and can plan accordingly. Thet isdl thet isrequired. Thus,
the filed rate doctrine and its corallary, the rule againd retroactive ratemaking, goply to market-bassd
rates.
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transactions are required to file quarterly reports summarizing transactions and thet these reports sty
thefiling requirements of § 205(c),®2 and the court did not question the Commission'sjudgment in this
regard. Conseguently, the Commisson's current procedures for quarterly filing of market-bassd
transactions stisy the section 205(c) filing requirements for market-based rates. The market-based
rates a issue here were on file with and gpproved by the Commisson. Second, in response to section
206 complants and our own investigetion, the December 15 Order implemented a number of sructurd
changesto the exising Cdlifornia market mechanisms to diminate those fedtures that were credting the
possihility of unjust and unressonablerates. The Sructurd changes stisfied our section 206(a)
obligation to determine the just and reasonable provisons to be theresfter in force.

Wefind San Diego's reasonable expectation principle not to be atenet of thefiled rate
doctrine, but merely arestatement of our Satutory duty to set just and reasonablerates. San Diego's
effort to engraft this prindple into the filed rate doctrine seeks to evade the didinction, noted above,
between our ddegated authority under section 206 to find that exiging rates are unjust and
unreasonable and the Satutory redtriction on refundsin such cases. Thefiled rate doctrine cannot give
us gregter refund authority then thet dlowed in the FPA, and therefore we rgect Sen Diego's daim thet
its reasonable expectation rationale supports arequirement for refundsin this case >

To condude, the filed rate doctrine gpplies to the market-based rates & issue here, and the
datutory limitations on our refund authority prohibit retroactive refunds

(b) Legd Error

Comments

Some parties argue that the Commisson's market-based rate authorizations reied on
determinations that the markets were competitive, but that the markets have now been shown nat to be
competitive. They argue thet, by dlowing market-based rates in markets thet were not workably
competitive, the Commisson committed legd eror, which condiitutes abass for the Commisson to
order retroactive refunds to correct its mistakes

Commisson Determingion

32Power Co. of America, L.P. v. FERC, 245 F.3d 839, 846 (D.C. Cir. 2001).

33See Towns of Concord, Norwood and Welledey v. FERC, 955 F.2d 67, 73 (D.C.Cir
1992) (rgecting argument that assumes a"'right’ ceases to exist unlessit is backed up by aremedy, thet
the Commission's denying refunds equals the Commission's authorizing the utility to violate thefiled rate
doctrine. . . . Thisisgood advocacy but the case cannot be decided on any such theory.").



Docket No. EL00-95-004, et d. -15-

The paties rdiance on a"legd eror” theory isflaved. Frg, we disagree that the Commisson
committed legd error by dlowing market-basad ratesto remain in effect in Cdifornia Rather then
diminate market-based rates entirdly, as these parties seem to advocate, the Commission reasonably
sought to correct the flaws thet could cause unjust and unreasonable ratesin certain conditions. The
December 15 Order contained anumber of remedid measures designed to correct those flavs: As
found by the Ninth Circuit, "FERC's actions, taken together, gppear to be fully consgtent with 8
206(a)."** Thus, we disagree that the Commission's approach can be considered to condtitute legal
error.

Second, while we recognize thet retroactive refunds can be ordered where a court reverses a
nonfind Commission decision on the merits ™ the parties have chdlenged the Commission's origind
decisonsto grant market-based pricing authority to various gpplicants. Those orders have, however,
become find and non-gppedable under FPA section 313, and thus courts would lack jurisdiction to
review those decisons. Third, to the extent that the parties are raisng questions about the operation of
specific Hlers exercise of market-based pricing, those cases must procesd under section 206, &s, in
fact, thiscase does. In asection 206 complaint, our refund authority is confined by the Satutory
language to commence 60 days after the complaint wasfiled, or October 2, 2000 in the indant case.
We do not see how acourt could find legd error in our decison to follow the Satutory requirement.

(©  Whether the Retes Charged Were Inconssent with a Competitive
Market Rate

Comments

Severd paties argue that market-based rates are just and reasonable only if the market is
sufficdently effident and sufficiently free from the ability of market participants to exercise market power
S0 that actud prices charged in the marketplace goproximate the "true’” market price, i.e, the price that
would obtain in ahypatheticaly “fully competitive® and efficent market. The parties argue thet there

3 Inre Cdifornia Power Exchange Corp., 245 F.3d 1110, 1121 (9th Cir. 2001).

35See United Gasv. Callery Properties, 382 U.S. 223, 229 (1965) (while the Commission has
no power to meke reparaion orders its power to fix rates being progpective only, it isnot so redtricted
whereits order, which never becamefind, has been overturned by areviewing court); Reynolds Metds
Co. v. FERC, 777 F.2d 760, 763 (D.C. Cir. 1985)(same). See ds0 Tennessee Vdley Mun. Gas
Asxn. v. FPC, 470 F.2d 446, 453 (D.C. Cir. 1972) (granting of refunds did not violate anti-reparations
language in the gatute which was designed to protect established expectations under legdly established
rate scchedules. One "cannot daim judtifiable reliance or protectable expectations based on
[Commission] adtion which wasillegd").
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was an implied condition in the sdller authorizations™ or that the market power conditions of market-
based rate authorizations are andogous to an implied contract between sdller and buyer,®” such that if a
sler were found, after-thefact, to have exercised market power, thiswould be deemed aviolation of
the Hler's market rate tariffs and subject the sHler to retroactive refund lidhility. They contend thet the
exerdse of market power resulted in prices well above what would prevall in aworkably competitive
market, and, accordingly, prices charged by sdlers during the summer of 2000 are contrary to thefiled
rate authorizations, and refunds should be ordered 8

The parties further argue thet the Commisson may order retroective refunds where the rates
charged exceed thefiled rate or for violations of the conditions of sdllers market-based rate authority.
In support, they dte casesin which the Commisson ordered:  disgorgement of profits for aperiod prior
to theinitiation of the Commisson's complaint as a sanction againg a public utility thet violated the
gandards of conduct thet were contained in its market-based tariff; refunds for moniesillegdly
recovered through afud adjustment dause refunds when the utility chargesimpermissble cogts through
afiled formularae and disgorgement of some revenues resulting from atransaction thet lacked
necessary Commission authorization. >

Other parties assart thet the rates charged this summer comport with the filed rate doctrine, thet
thereis no evidence that sdllers charged rates that were not in compliance with the tariffs on file, and
that sdlersmug be ableto rdy on thefindity of filed rates

Commisson Deermingion

We agree that the Commisson may take retroactive action to address drcumdanceswhere a
Hler did not charge thefiled rate or violated Satutory or regulaory requirements or rulesin gpplicable
rate tariffs®® However, it has not been demonstrated thet any conditions o limitations of sdlers

3Eg., Comments of PG& E; Rehearing of PG&.E.
3"Comments of City of San Diego.
3BThese parties do not define a"fully competitive' or "workably competitive’ market.

3E g, Comments of PG& E, Oversght Board, City of San Diego, Cdlifornia Commission,
DG&E, County of San Diego; Rehearings of SDG& E, PG& E, Overdght Board.

“OFor example, in Washington Water Power Co., 83 FERC 161,282 (1998), the Commission
impased senctionsfor violaions by Washington Water Power Company (WWP) and its power
marketer ffiliate Aviga Energy, Inc. (Avida), of Avidds market-based rate order, spedificaly the
afiliate conduct, OAS S and Standards of Conduct requirements. Avistawas required to disgorgeits

(continued...)
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market-based rate tariffs have been violated. The conditions hypothesized by the parties are not
evident from the market-based rate schedules or our orders. Thus, thereis no basisfor finding thet the
Hlers acted incondgently with CommissonHfiled taiffs or with spedific requirementsin their filed rate
authorizations To the extent the Commission found that changed conditionsin Cdifornia creeted the
opportunity for unjust and unreasoneble rates, it remedied those problems progpectivey. If it finds thet
refunds are gopropriate, it can order refunds in accordance with the RFA refund effective date.

il. Whether SHlers Market-Based Rate Authorizations Were Provisond
Making the Rates Being Charged Subject to Retroactive Adjiustment

Comments

The Cdifornia Commisson argues that the Commisson may order refunds without vidlating the
filed rate doctrine or the cordllary rule againg retroactive ratemaking if buyers and sdllerswere on
notice thet the rates baing charged were "provisond,” and might be subject to adjustment in the future,
It argues thet the Commisson's early Cdifornia eectric restructuring orders contained qudifications thet
indicate thet these decisons were provisond, and which warn that the sructure and dynamics of the
markets and thair resulting rates were subject to adjusment or revison. It cites the November 1996
order (authorizing the establishment of the PX and the 1S0) as characterizing the Commisson's
Oetermingtion as"conditiond” and "prdiminary.” See PG&E, et d., 77 FERC 161,204 a 61,793
(1996). It dso citesthe October 1997 order authorizing the PX and the 1SO to commence operations,
PG&E. et d., 81 FERC /61,122 a 61,435 (describing such authorization as"'interim* and
"conditiond"); the December 1997 order authorizing the trandfer of operationd control of jurisdictiond
fadlities PG&E, et d., 81 FERC 162,210 at 64,473 (expredy reserving the right to "place further
conditions on the trandfer for good cause shown."). Thus, according to the Cdifornia Commission,
there was nothing certain on which buyers and sdllers could have judtifigdly rdied. Accordingly, there
was no predictability asto what rates were baing protected by the filed rate doctrine and rule egaingt
retroactive ratemaking. !

Overdght Board argues thet the controversy over the high prices during the soring and summer
of 2000 effectively put selers on natice thet their rates would be chdlenged, i.e., no reasonable sdler
would believe thet their rates would go unchallenged.

40(...continued)
profits from the power sde a issue, and Avidas market-basad rate authority was suspended
progpectively for 9x months with repect to any power sde requiring the use of WWPSs transmisson

sydem.
41500 dsp Comments of PG&E, DGEE.
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Commisson Determingtion

Whileit is correct that the Commisson issued condiitiona orders on the restructuring and
indicated thet future changes might be made, the conditions went to the restructuring and the mearket
rules which were & that time not entirdy findized and were being implemented in phases The
Commission did nat meke changesto theindividud sdlers market rate authorizetions: Theindividud
mearket-based rate gpplications were not made subject to aretroactive refund obligation when
acoepted, and the applicants had no reasonable expectation of such an obligation.*? The ordersgive
no indication that the Commisson would condder retroectively changing rates. The conditionsin the
authorizations were vary explidit, and indicated only that the Commisson would revoke market rates if
the sdller acquired market power, not that it would retroactively change therates®® Further, nathing in
the restructuring or market rule ordersindicates that the Commission was placing such a condition on
sdesintothe ISO or PX.

Moreover, the mere exisience of uncertainty or expectation of future controversy concarmning
Hlers rateswould not serve to establish ade facto refund effective date for purposes of retroactive
refunds. As discussaed above, the establishment of arefund effective period is governed by the Satute.
Asthe indant matter arose from acomplaint under section 206, we must ook to thet provison. Its
terms spedificdly provide that the refund effective dete is triggered by thefiling of acomplaint or the
initiation of an investigation by the Commission.  Section 206 does nat provide for condructive notice:
The refund effective date of October 2, 2000 is conggtent with the Satutory framework.

V. Section 309 Authority

Comments

Sevad patiesargue the there is subdiantid evidence that sdllers were unjudtly enriched by
1SO and PX prices above competitive levels because sdllers exercised or benefitted from the exercise
of market power. They dite the Staff Report and the market monitoring reports prepared by
Cdifornidsindependent market monitors™ They argue that the Commission has broed authority under
section 309 of the FPA  to restore the status quio and prevent unjust enrichment. In effect, they argue

“42By comparison, with respect to costs collected through fudl adjustment dauses, acoeptance
of Commission authority to adjust such charges after-the-fact is a condition of acceptance of the fud
adjusment dausefilings

43E ., Louisville Gas and Electric Company, 62 FERC 61,016 a 61,143 n. 15 (1993).

4See ., Comments of SoCal Edison, diting the study attached as Exh. A to its comments
(Paul Joskow and Edward Kahn, "'A Quantitative Andlyss of Pricing Behavior in Cdifornias
Wholesdle Electriaity Market During Summer 2000 (Nov. 21, 2000)).
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thet section 309 gives the Commission retroactive refund authority for past unjust and unressonable
raes. They cite Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153, 158 (D.C. Cir. 1967)
(uphalding decison to backdate ahydro license, and thus require back payments from alicensee who
hed falled to obtain its license prior to condructing hydro fadilities); Mesa Petroleum Co. v. FPC, 441
F.2d 182 (5th Cir. 1971) (requiring agas supplier to pay a purchaser the difference between what the
purchaser would have paid under its contract with the supplier and the amountsit actudly hed to pay
for replacement gas when the supplier abandoned the contract without Commission gpprovd); and
Louisana Public Sav. Comminv. FERC, 174 F.3d 218, 224 n.6 (D.C. Cir. 1999) ("[{]he
Commisson's authority to order refunds of amountsimproperly collected in violaion of thefiled rate
derives from FPA 8 309."). These parties urge the Commission to use FPA section 309 to order
equitable rdlief that requires sdlersto repay buyers the profits above competitive leve s thet the sdlers
received as areult of the exercise of market power

Overdght Board further assarts that section 4(i) of the Communications Act is andogous to
section 309 of the FPA and that a court interpreted section 4(i) as conferring upon the Federa
Communications Commisson (FCC) authority to order retroactive refunds, even though sections 204
and 205 of the Communications Act, which it dates are andogous to sections 205 and 206 of the FPA,
do not authorize the FCC to order retroactive refunds.

DG E argues that theimpodtion of sanctions by the Commission may provide the only means
to remedy abuses of market power by sdlers. It expresses concern thet courts may rule thet antitrust
damsand datelav damsdleging injury due to unlawfully high prices - even if those prices are shown
to have resulted from price-fixing colluson by sdlers-- would be preempted by the filed rate doctrine
It assarts thet the Commission should investigate whether, and which, sdllers have engaged in
meanipulative conduct induding, but not limited to, the submisson of phantom schedulesto cregte
goparent transmission congestion, the export and later re-importation of power to evade PX and 1SO
price cgps, and the aggregation of Sgnificant amounts of supply from multiple sources by one scheduling
coordinetor for composite bidding in the wholesde markets. According to SDG& E, sHlerswho
engage in such market abuse should be sanctioned by disgorgement of profits thet resulted from such
abuse.

4SComments of PG& E, SoCdl Edison; Rehearings of SDG& E, PG& E. SoCd Edison dites
Order No. 637-A, in which the Commisson expressy did not make neturd ges trangportation rates
subject to refund because it could rdy on its authority to afford rdlief pursuant to section 16 of the
Naturd GasAct (NGA), which isandogousto section 309 of the FPA. See Regulaion of Naturd
Gas Tranamisson Savices and Regulation of Interdtate Natural Gas Trangportation Services, FERC
Stats. & Regs. 131,091 (2000), order on reh'g, 91 FERC 11 61,191 (2000), gpped pending sub nom.
Process Gas Consumersv. FERC, No. 00-1217 (D.C. Cir. filed May 26, 2000). SoCd Edison
argues that the Commission could gpply section 309 amilarly inthis case




Docket No. EL00-95-004, et d. -20-

Overdght Board argues that the Commisson's fallure to address the legdl issue of refund
authority for the period prior to October 2, 2000 cregtes uncertainty and prevents resolution of the
iSSUe on gopdlate review.

Commisson Determingtion

The remedid authority under section 309% is designed to fill in gapswhere the FPA issilent,
not to rewrite the explicit Congressond ddegations of authority and explidt limitations on thet authority.
Saction 309 and Imilar provisons "authorize an agency to use means of regulation not spdlled out in
detail, provided the agency's action conforms with the purposes and palicies of Congress and does not
contravene any termsof the Act." NiagaraMohawk, 379 F.2d a 158. Here, aswe have reiterated,
Congress explicitly ddineated the extent of our refund authority under FPA sections 205 and 206. We
do not read section 309 to permit usto go beyond that delegation.

Courtsinterpreting FPA section 309, and its counterpart NGA section 16, have indicated that
"[b]oth sections are of an implementary rether then subgtantive character. . . . These sections merdly
augment existing powers conferred upon the agency by Congress, they do not confer independent
authority toact." New England Power Co. v. FPC, 467 F.2d 425, 430-31 (D.C. Cir. 1972), &f'd,
415 U.S. 345 (1974).4” Contrary to wheat the parties here seem to suggest, section 309 is not an
independent source of authority that dlows the Commisson to expand its authority beyond thet dlowed
in its governing datutes

The subgantive provisons of the [NGA] contemplate certain procedures, asincdent to
the functions provided. The range of permissible procedures must be derived from
these sections, sectionslike section 4 and 5 of the [NGA], and the functions they
describe. Section 16, which uses abroad generdity of "necessary and gopropriate’
thet is not rooted in afunction, cannot enlarge the choice of permissible procedures
beyond those thet may fairly be implied from the subgtantive sections and the functions
there defined.

Moahil Oil Corp. v. FPC, 483 F.2d 1238, 1257 (D.C.Cir. 1973). The parties here seek not to
introduce new procedures under FPA section 309, but to enlarge the substantive refund limitationsin
section 206 by expanding the refund period. If section 309 cannot be used to enlarge the permissible

46 FPA section 309 states in pertinent part: " The Commission shall have power to perform any
and dl acts, and to prescribe, issue, make, amend, and rescind such orders, rules, and regulaions asit
may find necessary or gppropriate to carry out the provisons of thisAct.”

47 Accord, eg., McCombsv. FERC, 705 F.2d 1177, 1184-85 (10th Cir. 1980); Murphy Oil
Corp. v. FPC, 431 F.2d 805, 810 (8th Cir. 1970).
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procedures under the FPA,, as Mohil found, then it surdly cannat be usad to expand the subgarntive
provisonsof the Act.

Oversight Board's reliance on New England Telephone & Telegraph Co. v. FCC® is
migplaced.  Although the Communications Act ("CA"™) contains Smilar provisonsto FPA sections 205,
206, and 309, the Satutory language differsin severd respects as does the underlying regulatory
goproaches of thetwo Acts. The FCC in that case addressed different arcumdtances from those we
face, in particular in that case the FCC used its powersto "prescribe rates of return,” rather than to
prescribe overdl| rates®® That prescription was upheld under CA section 4(i), andogous to FPA
section 309, despite afinding thet [ CA] section 205 does nat authorize the Commisson to prescribe
ratesof return,” Nader, 520 F.2d a& 203, as being congstent with the purposes of CA section 205. Id.
at 204-05.

Importantly for this question, a the sametimeit prescribed arate of return, the FCC dated thet
"thefiling of ataiff desgned to produce arate of return in excess of [the dlowed amount] is pima fade
unavful.” 1d. a 205 n. 25. This the Court Sated, meant “the Commission retains full latitude to order
refunds on dl other grounds”™ except that the dlowed rate of return wastoo high. 1d. Subssquently,
when the FCC found that AT& T had earned arate of return in excess of the dlowed amount and
ordered refunds, the court uphdd this determination as "a draightforward and legitimate means for the
Commission to enforceits 1976 rate-of-return prescription.”®® The Court found thet this did not
represent retroactive ratemeaking "because the carriers obligations were set progpectively in 1976,
when the Commission forbede AT& T from earning more then 10%," the dlowed rate of return.®! As
the FCC had set the 1976 rate of return prescription under its CA section 4(i) authority, it "'properly
exerdised its authority under section 4(i) to remedy the violation by ordering rate reductionsin the
amount of AT& T'sexcessve earningsin 1978." 1d. at 1109.

Thereisno pardld intheindant case. The Commisson did not useits FPA section 309 power
to establish individua market pricing authorizations. Nor did it set an objective dandard againg which
market pricing Sandards would be measured or indicate thet any price above that sandard would be
conddered pima fade excessive. Thus, none of the dementsthat dlowed the FCC to useits CA
section 4(i) power to order refunds are presented here. Consequently, use of FPA section 309 asa
means now to order retroactive refunds cannot be judtified in face of the Satutory limitations found in
section 206.

48826 F.2d 1101 (D.C. Cir. 1987), cert. denied, 490 U.S. 1039 (1989).

49826 F. 2d at 1109-10 and 1104-05; Nader v. FCC, 520 F.2d 182, 204 (D.C. Cir. 1975).
05ee 826 F.2d a 1111.

>l |d. at 1108.
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C. Equitable Relief

PG& E proposes that, as an equitable dternaive to price adjusments and refunds for the past
period, the overcharges occurring prior to October 2 be quantified and amortized over aperiod of
time, with the cogts to be recovered from power slersin Cdiforniathrough an adjustment to their
future bidsinthe 1ISO and PX markets PG& E mantains there are precedents in the gas and dectric
indudtry for doing 0. PG& E notes that the Commisson's restructuring of the netural ges pipdine and
dedtric indudtries permitted recovery of cogts resulting from afundamentd change in market rulesand
regulatory polides According to PG&E, afinding thet the overcharges of the summer rdate to flaved
market rules and regulatory palicies rather then tariff violations mekesit equaly gpproprigte thet there
be recovery of the unjustly incurred codis for buyers of power in Cdifornia It assartsthat the profound
changesin indudry rules, brought on by the fundamentd shift in regulatory palicy in Cdiforniaand a the
Commission, required that the Cdifornial OUs buy power on the volatile spot market. They were
required to participate in the new industry structure, and they have incurred unprecedented costsas a
result, according to PG& E.

|EP contends that market participants cannot manage or hedge the risks associated with the
November 1 Order's equitable solutions proposal and thet the proposa only invites litigation and
exacarbates uncartainty that will harm Cdlifornia If the Commisson retains the equitable solutions
proposd, |EP argues that the Commisson mugt darify thet it isatemporary trangtion device only and
thet it will end on adate cartain and not be subject to reopening.

Commisson Determingtion

The dectric and gas redtructuring cases dited by PG& E are different fromthiscase. They
involved a change in regulatory scheme and dlowed utilities to recover cogtsincurred under the pre-
exising regulaiory scheme. Order No. 637-A, dted by SoCa Edison, isaso different from this case,
because the equiteble relief provided for in the rule under section 16 of the Naturd Gas Act pertainsto
remedies for goedific vidlaions Smilarly, other cases dited by the partiesinvolved sanctions for
violations of explicit atutory commands>?

2. Refund Lighility Should Apply To All SHlasof Enargy In Cdifomia

S2Niiagara Mohawk (construdting a hydro fdility without alicense), Mesa Petroleum
(abandonment without prior Commission goprova), and Louisana Public Serv. Commin (collectionsin
violaion of filed rates).
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The Commisson has determined thet al sdllers of energy in the Cdifornial SO and PX spot
markets should be subject to refund liability for the period beginning October 2, 2000 We have
decided to extend refund lighility to public and norHpublic utility sdllers basad on our review of the
contralling law, the involvement of both types of sdlersin the Cdifornia centrdized 1SO and PX spot
markets, and the equities of the Stuation. NonHpublic utility sdllersaswdl as public utility sdlers of
dectric energy in those Cdiforniamarkets contributed to and benefitted from the dysfunctions thet
offered the posshilities for the market abuse under certain conditions, on which the cdl for refunds are
based. In these circumstances, as discussed beow, we condude that dthough we do not have direct
regulatory rate authority over power sdes by nonHpublic utilities, we do have authority to order them to
abide by the market rules we have established and to miake refunds of unjust and unreasoneble rates for
sdes pursuant to those market rules. Accordingly, PG& E's, SoCd Edison's, and SDG& E's requests
for rehearing of the March 9 Refund Order seeking refund lighility for non-public utiliieswill be
granted.

a Satutory Framework

Andyssof the Commisson's authority begins, asit mugt, with the FPA datutory languege. The
refund obligations & issue rdae to the e of dectricity for resdein the Cdifornial SO'sand PX's
intergtate spot markets. The Commisson's authority, under FPA section 201(b), encompasses "the
sdeof dectric energy & wholesde in interdtate commerce”  In the restructured Cdiforniamerke, dl
sesinto the PX or 1SO meet this definition. See dso FPA 8 201(b)(2) (defining wholesdle A es).
Thewholesde sdes of dectricity here thus fal within the subject matter of the Commisson's Satutory
authority.

The question & issue involves the interplay between that subyject matter juridiction and the
express limitations on FPA jurisdiction to public utilities. The Commisson's authority under FPA section
206(a) islimited to rates "callected by any public utility for any . . . sde subject to the jurisdiction of the
Commisson." FPA section 201(d)(2)(f) provides that, except where Spedificaly Sated otherwise, no
provison of Part 11 of the FPA gppliesto "the United States, agiate or any politica subdivison of a
date, or any agency, authority or ingrumentdity of any one or more of the foregoing'”).

b. FERC Has Jurisdiction Over the Subject Mater of The Sdes At Issue

>3\While the Commission in other orders and in ather contexts has stated that it does not have
jurisdiction over non-public utilities under sactions 205 and 206 of the FPA, we have re-examined our
authority in the particular drcumgtances presented here: a centrdized Single dearing price auction thet
satswhalesde prices for bath public utilities and nonHpublic utilities, pursuant to mearket rules st by this
Commission and adminigtered by public utilities subject to this Commisson'sjuridiction (the Cdifornia
SO and PX).
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At issueis whether the Commisson can assart jurigdiction over the Cdifornial SO and PX
wholesde dectricity marketsin amanner that encompasses non-pulblic utility sdlersthat are not subject
to our direct jurisdiction under FPA section 206. Under the specific drcumdtances presented, we
conclude that such jurisdiction may properly be assarted over non-pulblic utility sdlers of energy.

Under the Single price auction mechaniam that operated in the centralized 1S0 and PX spot markets, dl
sdlers agreed to accept the same dearing price for any given sde. From thetime the Commisson
acted on SDG& E'scomplaint, dl sHlersinto those markets were on notice that those dearing prices,
and the market rules that st the dearing prices, were subject to change if they were found to be unjust
and unressoncble. For example, the November 1 Order gates. ™. . . if the Commission finds thet the
wholesdle markets in Cdiforniaare unable to produce compeitive, just and reesonable prices. . . we
may require refunds for sles made during the refund effective period.®*

Our action here establishes arevised method for calculaing the just and reasonable dearing
pricesto be gpplied in those markets for the period beginning
October 2, 2000. Thisis pursuant to the Commisson's authority under FPA section 206 to fix the just
and ressonablerate. Our action thus revises the market dearing pricesthat dl market participants
previoudy agreed to accept for ther sdes. In this context, we see no reason to treat non-public utility
dlers differently, asthey are recaiving the same price, the just and reasonable market dearing price
esteblished pursuant to market rules gpproved by this Commission, that they expected to obtain for
their wholesde slesinto the centraized 1SO and PX spot markets

When faced with asmilar question under the Naturd Gas Act, the D.C. Circuit conduded thet
the Commisson could exert rate authority over non-jurisdictiond entitiesto fulfill its statutory
respongibilities regarding the subject matter of its NGA jurisdiction. In United Gas Didribution Cos. v.
FERC, 88 F.3d 1105 (D.C. Cir. 1996), locd digtribution companies and municipdities, both of whom
are exempt from NGA jurisdiction, chdlenged gpplication of FERC's open access rulesto their rdlease
of their own cgpadity on apipdine sysem. The court focused on the subject matter of the transaction,
not the parties involved, to determine the Commisson's authority to act. The court found that,
notwithstanding the LDCs exemption from the NGA, "the Commisson'sjurisdiction atachesto the
subject of the capeacity rdease transaction: interdate trangportation rights.” 88 F.3d a 1152. Further,
the court found that exempting LDCswould dlow them to engage in capacity rdease "without regard to
the principles of open access and nondiscrimination thet are a the heart” of the program. 1d. Thet result
would be"directly contrary to Congress intent in enacting the [NGA." Id. Consequently, the court
found the Commisson properly induded LDCs within the regulatory plan to further the Satutory gods.

Smilaly, here, Commisson juridiction attaches to the subject matter of the effected
transctions: wholesde sdes of dectric enargy in intersiate commerce through a Commisson-
authorized and Commission-regulated centralized dearinghouse that set amearket dearing price for dl

%493 FERC at 61,370; see dso Decamber 15 Order, 94 FERC a 62,010-11 (same).
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wholesdle Hler patidpants, induding norHpublic utiliies Exempting transactions involving norHpublic
utility sdlersfrom refund scrutiny here would dlow them to make such sdes without regard to the just
and reasonable standard thet gpplies to the market dearing price adminigtered by the ISO (and
previoudy by the PX), and thet pervades dl Commission ratemeking polices

It is noteworthy that Cdiforniamay nat regulate out of deate sdlers and has dedined to regulae
Cdifornianon-public utilities sdlesin the Cdifornia centraized 1SO and PX gpot markets. Asareault,
absent FERC jurigdiction, aregulatory gep for these sdles could exist. Such aresult could preclude us
from protecting consumers from exploitation in these markets, one of our Satutory objectives under the
FPA.

For essentidly the same reasons, the court in UDC found the Commission could reguire
compliance with its capadity rdease regulations from municpdlities

FERC may, conggtent with the NGA, require municipdities to comply with its cgpedity rdesse
regulaions. . . . FERC's trangportation jurisdiction extends as a Ssparate matter over capacity
rlease given the involvement of interdate gas pipdines The pipdines rolein capadity rdease
is absolutdy centrd, and the transaction itsdlf controls access to interdate trangportation
cgpadity, entirdy independent of the jurisdictiond nature of the rdeasing and replacement
shippers.

83 F.3d a 1154 (emphasisin origind; footnotes omitted). The court dso found "compdling” thet prior
to adoption of the Commisson's capacity release program, nather jurisdictiond nor nonHjurisdictiona
entities could release cgpadity. Thus, asthe Commission sat up the program that benefitted both
jurisdictional and non+juridictiond parties, it could establish rules by which dl parties must abide. 1d.

Here, the centrd transactions, wholesdle sdes of energy in interstate commerce, were governed
by FERC-gpproved rules and a FERC-juridictiond 150 and PX. Those transactions thus fell within
FERC'sjurisdiction regardless of the jurisdictiond nature of the sHlersor buyers Further, the
centraized wholesdle spot dectricity markets operated by the Cdifornial SO and PX were esteblished
(and have been modified) subject to FERC review and gpprovd. Because the market did not exist
prior to FERC authorization, dl thase who participated in the market hed to recognize the contralling
weight of FERC authority. Moreover, it isfar that al those who bendfitted from this market dso bear
responghility for remedying any patentid unlawful transactions that might have occurred in the market.

Non-public utility sdllersin the Cdiforniamarket entered into various arrangements thet
acknowledged the Commisson's authority over the centrdized transactions. For example, in Padific
Gas and Electric Co,, et d., 82 FERC
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{161,326 (1998), many non-public utility sdlers accepted a FERC-authorized, pro-foma Scheduling
Coordinator Agreement. 1d. at 62,283.%° Among the obligations under the Agresmernt, parties agresd
"to comply with the terms and condiitions of the 1SO Taiff and ISO Pratocols” 1d. For the PX, the
Commission required that parties Sgn a FERC-authorized, pro-forma Participation Agresment.
Cdifornia Power Exchange Corp., 83 FERC /61,186 (1998). Against oppagition, the Commisson
concluded thet the Participation Agreement and "“the sarvices provided under the PX Tariff are
juridictiond.” 1d. & 61,771. The Commission indicated thet the Agreement "is the contract under
which the Cdifornia PX provides these sarvices to its cusomers' and, as such, could be required to be
filed in accordance with FPA section 205(c). 1d. A large number of non-public utility sdlers executed
the Participation Agreement. See, eg., PX letter filing of January 25, 2001 (index of partieswho
executed the Agreement as of December 31, 2000).

Padng jurisdictional and nonjurisdictiond sdllers on the same foating for refund purposes
promotes the underlying gods of the FPA. Under Cdifornids restructuring sysem, interdae,
wholesde sdes of dectric energy were transacted largdy through hourly sngle price auctions, which
meant that dl biddersinto these spot markets received the same price for agpedific sde. Infact, prior
to Commisson modification, Cdifornia public utiliies were required by Cdiforniato transact exdusvdy
through the PX under the mandatory buy/sd| rule

Conssquently, if the price for agpedific sdeisfound to be unjust and unreasonable, then dll
sdlerswho obtained thet price recaved an unjust and unreesoneblerate. To the extent the
Commission determines refunds are an gppropriate remedy for that sde, consumers can only be made
whole by refunds from al sdllerswho received the excessive price®®  As non-public utility sdlers of
energy and andillary sarvices acoounted for up to 30 percent of dl sdesin the Cdifornia centrdized
1SO and PX spot markets, exduding them from a potentid refund remedy could have asarious
detrimental effect on consumers

3. Refund Liability Can Apply From October 2, 2000 Through June 20, 2001

The above discusson dso largdy digposes of any dam that the Commisson isimpermissbly
aoplying refund lidhility to nonHpublic utility sdllers back to the October 2, 2000, refund effective date
thet we previoudy announced. Because refund obligations rdae to factud issues concarning past

%5 One such sdller was City of Los Angdles, Department of Water & Power, whose Agreement
was docketed as ER98-1934-000. 1d.

5\We note that non-pubdlic utilities (., Turlock Irrigation District and the City of Burbank) are
seeking refunds for what they percelve are excessive charges paid in these markets. Under the maxim
thet those who seek equity must do eguity, McQuiddy v. Ware, 87 U.S. 14,19 (1873); Inre
Gardenshire, 209 F.3d 1145, 1152 n. 11 (9th Cir. 2000), it would only befair that these same utilities
be willing to pay refunds rdated to any excessve amounts they may have collected.
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periods, ther resolution is congdered to be adjudication. Adjudications are generdly given retroective
effect. See Harper v. Virginia Dept. of Taxation 509 U.S. 86, 94-95 (1993)(refearring to "the
fundamentd rule of retrogpective operation that has governed judicid decisons for near athousand
years'). The Court has dedined to accept equitable rliance as grounds for limiting the retroactive
goplication of an adjudicatory decison. "Thefederd law gpplicable to a particular case does not turn
on whether litigants actudly rdied on an old rule [or] how they would suffer from retroactive gpplication
of anew one” Id. a n.9 (dtation and quotation marks omitted).

Of course, in the ingant matter, as explained aove, the non-public utility sdlerswere wel
aware that these transactions involved wholesde sdes of dectricity subject to FERC jurisdiction.
These sdlers had executed the pro fama agreements established by the Commission that indicated, in
part, their willingness to comply with the terms of the FERC-juridictiond 1SO or PX tariffs These
factors undermine possible daims that norHpublic utility sdlers of energy could reasonably have rdied
on thar sdlesfor resde of dectricity into the centralized interdate Cdifornial SO and PX spot markets
not properly being subject to FERC jurisdiction.

The Supreme Court's discusson of retroactivity arase in the context of judicia adjudication, but
the same principles counsd srongly for like trestment in agency adjudications. See Southwestern
Public Service Co. v. FERC, 952 F.2d 555, 563 (D.C. Cir. 1992) (indicating FERC "should teke
note’ of recent Supreme Court case that "may forbid agendiesto goply ruleswith sdective
retrospectivity.") (citation omitted). The D.C. Circuit also recently indicated thet selective retroactivity’
for remedid purposes "breaches the principle that litigantsin Smilar Stuations should be treated the
same, afundamental component of stare dediss and therule of lawv generdly.” Natl Fud Gas Supply
Corp. v. FERC, 59 F.3d 1781, 1789 (D.C. Cir. 1995)(citation omitted). Here, as discussed above,
public utility and norHpublic utility sdlers under the Ingle price auction system used in the affected
markets were Smilarly stuated regarding the price they received for their sdesfor resde of dectricity,
and thus should be tregted smilarly in the congderation of whether refunds should be required.

The D.C. Circuit has, however, expresdy dedined to require that agency adjudications
enforang agency decisons apply retroectivdy. See, eq., Power Corp. of America, 245 F.3d at 847.
Ingteed, the court gpplies afive-part test for deciding if retroactivity isingppropriate. Williams Naturd
Gas Co. v. FERC, 3F.3d 1544, 1553-55 (D.C. Cir. 1993); see Retall Wholesde & Dept. Sore
Unionv. NLRB, 466 F.2d 380, 390 (D.C. Cir. 1972)(one formulation of criterid). Under these
criterig, our determination that norHpublic utility sdlers of energy in the Cdiforniamearket can beligdle
for refunds should gpply retroactively.

Theinitid criterion askswhether theissueis one of firg impresson. We have no trouble finding
thet theingant quedtion is, given thet Cdiforniawas the firs date to restructure its dectricity market

S"That is, progpective gpplication for some, and retrogpective gpplication for others
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and the Commission hed never dedt with market-wide refunds in asingle price auction for widespread
centraized spat purchases of wholesdle dectridity in interdtate commerce. The next criterion looksto
whether Commission action saeksto fill avoid in an unsdttled areaof the law. For the same reasons
mentioned in thefirgt criterion, thisfactor weighsin favor of retroactivity. The Commisson seeksto
redress a previoudy unencountered Stugtion in ameanner thet furthers the underlying purpose of the
FPA.

Thethird criterion asks the extent to which partiesrdied onthe old rule. Here, therewas no
old ruleto gpply to the precise Stuation. B, in any event, nonHpublic utility sdlers should have
recognized thar sdesfor resdeinto the centraized 1S0O or PX oot markets were the subject of FERC
jurisdiction and scrutiny. Among other things FERC'sinvestigation into the 13O and PX market
practices and rules, with indications in the August 23 Order thet possible remediesinduded changesto
the market dearing price mechaniams and refunds, should have derted non-public utility (aswel as
public utility) sdlers of FERC's authority over their sdesin those markets Moreover, those sdlers
sgned FERC pro forma agreements that indicated their willingness to comply with FERC-authorized
taiffs

Thefourth and fifth criteriadso weigh in favor of retroactivity. Ordering non-public utility
Hlersto refund amounts recaived in excess of just and reasonable rates does not impose an unfair
burden, but merdy place those sdlersin the same pogition as public utility sdlers. Findly, the Satutory
interest in protecting consumers againg exploitation is furthered by subjecting non-public utility sdlers
who represent up to 30 percent of dl sdesinto the Cdifornial SO and PX spot markets during the
goplicable time period, to possible refund liakility to the same extent as public utility sdlers. Otherwise,
consumerswill not be made whole for any prices found to be excessve. Moreover, fundamentd
faress dictates that in the context of asingle price auction, where al bidders recaived the same price
for agpedific de, dl those parties should now bear the respongibiility of refunding any amounts found to
be unjust and unreasonable.

In short, the balance tips decidedly in favor of retroactive gpplication of refund lighility to
October 2, 2000, for dl sdlersin the Cdifornial SO and PX spot markets.

4, DWR Transctions

By mation dated March 1, 2001, the Oversght Board requested darification and extenson
of the December 15 Order, arguing that DWR hilaterd contracts should be subject to refund. These
contracts became an issue when, on January 17, 2001, the Governor of Cdiforniaiissued an emergency
prodamation giving DWR authority to enter into arrangements to purchase power. DWR began
purchasing under this authority the next day. DWR has purchased subgtantid amounts of energy inthe
ISO's Imbdance Energy market and isin the process of executing long-term purchases. The Cdifornia
Commisson and SoCd Edison supported the mation. Numerous other parties opposed the mation,
contending thet the relief sought would be inconsstent with the objectives of the December 15 Order
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and because the proposed changes to parties market-based rate authorizations would have to be
congdered under FPA section 206.

Subssquently, anumber of parties filed comments on the Chief Judge's Report arguing thet the
DWR bilaterd contracts should remain outsde the scope of the Commission's refund orders given that
these transactions represent bargained-for exchanges between willing buyers and sdlers (with DWR
picking and choosing the transactions it wanted, exercising discretion and exhibiting price response) 58

We bdieve imposing after-the-fact refund liability on Cdifornia transactions outsde of the
centrdized 130 and PX marketsisunjudtified. Thisis particularly true in the ingant proceeding when
the Commisson consgtently encouraged Cdliforniaload serving entities to acquire a balanced portfolio
of short, medium and long-term contracts. Expanding the soope of transactions subject to refund over
the period October 2, 2000, through June 20, 2001 to incdude transactions outsde the ISO and PX
centralized markets would Ssmply hinder the ability of partiesto enter into new hilatera contracts
Accordingly, the Commission will deny the Oversight Board's motion.>®

Further, we note that while DWR isamarket participant that competes with other suppliersand
purchesers of energy and andillary servicesin the ISO markets, unlike other market participants, DWR
has had access to the 1SO's control room and assodiated written materids, visud obsarvations, and
ord statements regarding the |SO's markets, systems, operations and activities®® This has provided
DWR acompetitive advantage in entering into its bilaterdl contracts. In addition, by voluntarily entering
into bilaterd transactions outsde the 1SO and PX, DWR made a conscious decison to forego the
refund protection that the Commisson provided for purchases through the ISO and PX. Thus, thereis
no equitable rationde that supports meking DWR's bilaterd contracts subject to refund.

The Commisson will issue afurther order concerning the sandards of conduct between the
ISO and DWR in Docket No. ER01-889.

5. OOM Transtions

Severd parties request darification thet the ISO's out-of-market (OOM) purchases are subject
to refund. We grant thisdarification. Aswe sated previoudy in our November 1 Order, "the dectric
market sructure and market rules for wholesdle sdes of dectric energy in Cdifornia are serioudy

%8See Statement of the Undersigned Generatorsto the Chief Judge, dated July 9, 2001, & 8.

%9If DWR (or any ather party) bdieves any of its contracts are unjust and unreasonable, it may
fileacomplaint under FPA saction 206 to saek modification of such contracts.

0See Corffidentidity, Non-Disdlosure and Use of Information Agreement dated Jenuary 24,
2001 filed as Attachment G by the ISO on June 19, 2001 in Docket No. ER01-889-005.
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flawed and [ ] these Sructures and rules, in conjunction with an imbaance of supply and demand in
Cdifornia, have caused, and continue to have the potentia to cause, unjust and unreasoneble rates for
short-term energy . . . under certain conditions'®! The order noted that the " Californiamarket
dructure and rules provide the opportunity for sdlersto exercise market power when supply istight
and can result in unjust and unressonable rates under the FPA. %% These statements are most true with
repect to the 1ISO's daily OOM purchases for obtaining the resources it needsto religbly operae the
orid.

Asdated in the August 23 Order, if thereisinaufficient supply in the ISO markets, then the ISO
must procure additiond supplies a the last minute with OOM purchasesin order to medt its needs for
the operating day. Higtoricdly, the 1SO procured on adaily basis only the resources nesded for the
operating day. Not only did this procurement practice put pressure on the grid operator to secure
needed resources a the last minute, but the practice was uneconomica. Becausethe ISO isthe
supplier of lagt resort for these sarvices, when OOM cdls are made, suppliersredize that the 1ISO isin
amud-buy stuaion. For thisreason, we directed the |SO to immediatdy inditute amore forward
gpproach to procuring the resources necessary to rliably operate the grid %

To the extent the | SO made spot market OOM purchases (i.e,, 24 hours or less and that were
entered into the day of or day prior to ddivery), such purchases are no different than purchases through
itsmarkets. Both types of purchases are made by the 1SO in order to procure the resources necessary
to rdiably operate the grid. Therefore, we darify that gpot market OOM transactions are subject to
refund and subject to the hourly mitigeted price established in the ordered hearing. The hourly price will
edtablish the maximum price with refunds for transactions over thislevd.

6. Sdes Made Pursuant to DOE Orders

PPL Montana, PPL EnergyPlus, and PPL Southwest Generation Holdings (PPL Parties) Sate
thet in the exercise of his authority under section 202(c) of the FPA, the Secretary of Energy
(Secretary), in asaries of ordersdirected PPL Montana, among others, to make the necessary
arangements to supply energy as requested by the Cdifornial SO. PPL Partiesmaintain that such
sdes made pursuant to the ordersissued by the Secretary under this authority should not be subject to
refund because they were not meade pursuant to section 205 of the FPA. The SO maintainsthat sdes
mede pursuant to section 202(c) should be subject to refund.

6193 FERC at 61,349.
219, at 61,350.
6392 FERC at 61,608.
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PPL Parties date that section 202(c) hasits own mechaniam for determining sales prices.
Under the section, sdles are to be made a an agreed upon price. Only if price and terms cannat be
agread to in accordance with the exiding regulations, the terms are to be immediately prescribed by the
Secretary and the price referred to this Commisson for subsequent determingtion of arateit determines
is"just and reasonable’®*  According to PPL Parties, thereis nothing in section 202(c) thet authorizes
the payment of refunds or the redetermination of sales prices where there has been mutud agreamett.

Furthermore, PPL Parties date that the Secretary specificdly directed in his ordersthat "the
terms of any arrangement meade between the entities subject to this order and the Cdifornial SO
pursuant to this order are to be agreed to by the parties™ Therefore, they assart that any action by the
Commission to dter the terms of agreements voluntarily reached by ordering refundswould be
incongstent with the Secretary's mandate.

We agree that rates for transactions entered into under section 202(c) in compliance with the
Secretary's orders are outsde the scope of this proceeding. The Secretary has not referred any sales
to this Commisson for arate determingtion; if any had been referred here, they would have been
reviewed in a separae proceeding.

7. PG& E Bankruptcy

We note that on April 6, 2001, PG& E filed for Chapter 11 bankruptcy protection. Although
the Bankruptcy Code provides that the filing of abankruptcy petition automaticaly says certain actions
aganst the debtor,® the Code aso provides an exception from this autometic say for:

An action or procesding by agovernmenta unit . . . to enforce such governmenta unit's
or organization's police and regulaory power, induding the enforcement of ajudgment
other than amoney judgment, obtained in an action or proceeding by the governmentd
unit to enforce such governmental unit's or organization's police or regulatory power.%

The Commisson hasfound in the past that actions taken under the authority granted it by the
Federd Power Act and the contralling regulaions fit within this exception, and, therefore, are exempt
from the automatic stay provison.®” In theingtant matter, we are exerdising our regulatory power

%410 C.F.R. § 205.376 (2001)
511 U.S.C. § 362(a)(1) (1994 & Supp. 2000).
%611 U.S.C. § 362(b)(4) (1994 & Supp. 2000).

67See Virginia Electric and Power Company, 84 FERC 161,254 (1998); and Century Power
(continued...)
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under section 206 of the Federd Power Act as permitted by section 362(b)(4) of the Bankruptcy
Codeto issue an order thet does not thregten the bankruptcy court's control over the property of the
bankruptcy edtate.

Asthis order establishes the formulafor refunds but does nat impaose any monetary obligation on
PG&E, it has no effect on PG& E's bankruptcy edate.

C. Refund Cdauldion Methodology

We will adopt the recommendations of the Chief Judge, as modified beow, and gpply the
methodology set out in the June 19 Order from the October 2, 2000, refund effective date, through
June 20, 2001 to determine the amount of refunds due to the customersin the 1SO and PX spot
markets. Asthe Chief Judge recognized, the methodology in the June 19 Order must be modified in
order to be gpplied to the period October 2, 2000, through June 20, 2001. In this respect, we will
direct the |SO to make the madifications discussed beow to the methodology presented in the June 19
Order, for the purposes of deveoping afactud record for analyzing these markets during the refund

period.

The scope of the June 19 price mitigation extendsto dl spot market hours. Applying thisto the
period October 2, 2000, through June 20, 2001, will enlarge the number of hours that the March 9
Refund Order made subject to refund for the period January 1 through May 28, 2001. Accordingly,
we will grant the requests for rehearing of the March 9 Refund Order that seek to increase the hours of
price mitigation for this period. 1n addition, we note that the June 19 Order mitigetes prices during dl
hours effective as of June 21, 2001. Thisleavesagap from May 29 through June 20, 2001, when
price mitigation only gpplied to periods of sysem emergendes In order to maintain acongstent
gpproach during dl periods of time, the Commisson will require gpplication of the refund calculation
methodology discussed beow to non-resarve deficiency hours from May 29 through June 20, 2001
Transactions that occurred during resarve defidency hoursin this period, dready mitigated as aresult of
the April 26 Order, will not be affected.

®7(..continued)
Corp., 56 FERC 61,087 (1991). The Commisson conduson on this metter is condstent with judicd
precedent regarding the scope of the exemption to the automatic day. E.g, Board of Governors of the
Federd Reserve System v. MCorp Fin., Inc.,, 502 U.S. 32 (1991); SEC v. Brennan, 250 F.3d 65
(2nd Cir. 2000); NLRB v. Continental Hagen Corp., 932 F.2d 828 (9th Cir. 1991); United States .
Commonwedlth Cos. Inc. 913 F.2d 518 (8th Cir. 1990); NLRB v. Edward Cooper Painting, Inc. 804
F.2d 934 (6th Cir. 1986); Penn Terra Ltd. v. Dept. of Environmental Resources, 733 F.2d 267 (3rd
Cir. 1984); Inre Padific Gas and Electric Co.,, &t d., No. 01-30932 (Bankr. N.D.C4dl. June 1,
2001)(finding the regulatory exception gpplies to a Cdifornia Commisson decison affecting PG& E's
finendd condition); see generdly 3 Collier on Bankruptcy 8 362.05 (15th ed. rev. 2000).
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The June 19 Order established amitigated price basad upon the margind cogt of the last unit
digpatched to meet the load in the ISO's red-time market. The June 19 Order dso established a"must
offer” requirement thet each generator offer dl avallale and uncommitted capecity inred-time. The
ISO, County of Los Angdes, Cdifornia Commisson, SDG& E, SoCd Edison, and the Oversght
Board (callectivey, Cdifornia Parties) argue that in gpplying the June 19 Order for the period October
2, 2000 through June 20, 2001, the methodology must indude asmulation of the mugt offer
requirement (an assumed economic digpatch). This modification to the actud datalowersthe heet rate
for establishing the market deering price because it assumes that dl generation thet was not dipetched
was redly avallable, and that more imports were avalade then the actud quantities. The Cdifornia
Parties dlege that the use of higoricd digpatch would yidd higher prices than the prices resulting from
using an assumed economic digpatch, and higher prices would reward the exercise of market power.

We did not inditute the must offer requirement or the margina bidding requirement until May
28, 2001, and it is unreasonable to re-creete the markets to goply such requirements for the period
October 2, 2000 through June 20, 2001. Generators actudly dispatched in the markets during these
periods have Specific margind codsthat are reasonably recovered under our methodology. Theend
result of usng an assumed economic digpatch (prices lower than the actud margind cods of the lagt
generator digpatched) unfairly punishes the very generators that helped keep the lights on in Cdifornia
Therefore, we will require that the ISO determine the last unit digpatched (the margind unit) by sdlecting
from the actud units digpatched in redl-time the maximum heet rate of any unit digpatched each hour in
the red-time imbalance market for the period October 2, 2000 through May 28, 2001. 8 Thisshould
address the concerns of numerous commenters thet gpplication of the June 19 methodology from
October 2, 2000 forweard, particularly with respect to marketersthat are price takers, would be
confiscatory.

The June 19 Order dso established amitigated price for hours of non-resarve deficiency a 85
percent of the market dearing price established during the last Stage 1 resarve deficiency. The Chief
Judge ruled thet, on aretroactive bess, the 85 percent maximum price for non-reserve deficiency
periods could digtort re-cregtion of acompetitive market. Mot commenters, induding Cdifornia
Parties, Southern Cdifornia Weater Company and Dynegy, agree that the methodology for cdculating
refunds should not incorporate this dement and ingteed should cadculate a competitive price for every
hour of the period in question. Cdifornia Parties argue that induding the 85 percent formulain
cdculaing refunds would provide sdlers with an unjudtified off-pesk premium. Due to the support for

®8For the periods when the 1S0 ingtituted 10-minute dispatch protocols, we direct the ISO to
take the average of the maximum heet rates for the Sx 10-minute periods in order to develop amarket
dearing price for goplication in the hourly auctions (induding the PX markets). For the purposes of
rerunning the settlement/billing process in the imbaance market, we direct the 1SO to subdtitute the
revised market dearing prices caculaed for each 10-minute period in its settlement software,



Docket No. EL00-95-004, et d. -34-

this modification and because no party has raised alegitimete concern over the Chief Judgesrationde,
wewill adopt his recommendation.

In support of the recommendation to use the daily spat market price for gas, the Chief Judge
relied on record evidence that the energy sdes at issue were made with spot ges purchases. PG&E
maintains thet thereis no need to dter the trestment of gas cogtsin the June 19 Order (i.e, averaging
the bid-point of the monthly bidhweek prices reported by Gas Dally for three spot market prices
reported for Cdifornia). Moreover, PG& E contends that the use of spot gas pricesis unreesongble as
there have been large differentials between such prices and average codts.

We nate that PG& E has nat refuted the underlying record evidence relied upon by the Chief
Judge in making his recommendation to use daily oot purcheses (i.e, that such sdesweretypicaly
mede with gas purchased in the spot market). %° 1n addition, we note thet ot purchases have
treditiondly been usad to caculate the replacement cogt of fud. Given thet the gas treetment in the June
19 Order was intended to address and influence purchasing decisons for progpective saes, thereis
smply no support for requiring asmilar trestment for retroactive gpplication to past sdes

Mirant argues thet the use of the Mdin ddivery paint for an input for northern Cdifornia
suppliersisingopropriate because thisindex priceis less than the PG& E City Gate price. According
to Mirant, usng an average of the two indexes will nat reflect the actud fud codt to the generatorsin
northern Cdifornia. If sdlersin Cdifornia, such as Mirant, do not bdieve that these prices sufficiently
cover their cods they can file for cog-of-sarvice rates covering dl of ther generating unitsin the
WSCC for the duration of the mitigation period and induding the refund period.

A number of Marketers and public utilities outsde of Cdlifornia date thet their purchased
power codts, which may be higher than the hourly price calculated under the methodology adopted by
the Commisson, should be used to offset any potentid refunds. Condstent with our progpective ruling
in the June 19 Order, we will not alow such a showing for the period October 2, 2000 through June
20, 2001. We note thet the public utilities outdde of Cdiforniatypicaly entered into mud-take
purchase power contracts for weekly, monthly or longer periods. Their short-term purchases were
mede in order to ether mest minimum resarve requirements or to upply ther native load. To the
extent these public utilities totd resources, both owned and purchasaed, temporarily excesded their
actud totd system load, the surplus was available as opportunity sdesin the spot marketsinduding the

% Prior to market-besed rates, economy sdles (or sdesfrom capacity available after apublic
utility's requirements and other firm cusomers were srved) were the equivaent of spot market sdes
Economy sdeswere priced a incrementd or margind cost, which was basad on afud charge equd to
the replacement codt of fud. Seg, eg., Indiana& Michigan Blectric Company, et d., 10 FERC
61,295 (1980).
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SO and PX spot markets. Because the purchased power cogts of these utilities were sunk codts
gmilar to their investment in thar own plant, any revenues generated from off-sysdem sdes a market
based rates reduces their initiad purchase power codsto sarvether netive load. Even the lower
mitigated hourly prices determined in the hearing will subsdize these public utilities overdl cogt of
providing naive load sarvice. Findly, as noted in the June 19 Order, under the FPA and our
authorization for market-based rates, sellers are not guaranteed to recover dl codts, but are provided
the opportunity to do 0.

Seveard Hlers support the use of separate gas prices for northern and southern Cdlifornia. The
Cdifornia Parties object to any change in the gas prices used in the June 19 Order, dding thet it is
undear how two gas prices could be used under the June 19th methodology. Rdiant adds thet the
methodology should maintain asingle price auction mechaniam for determining refunds ingteed of
separate northern and southern market dearing prices. We find the goproach suggested by the Chief
Judge to be aworkable addition to the June 19 Order methodology consstent with the determination of
the actud running cods of the margind unit. We will adopt the method propasad by the Chief Judge
and direct the 1SO to gpply the gppropriate gas price once the margind unit isdetermined. If that
margind unit islocated in the North of Path 15 (NP15) zone, then the |SO should caculate the market
dearing price by usng the average daily spat ges price for PG& E Citygate and Mdin. If that margind
unit islocated in the South of Path 15 (SP15) zone, the SO should caculate the market dearing price
by using the average daily oot gas price for Southern Cdifornia Gas large packages. We daify thet
these inputs are to be usad to caculate asngle dearing price

While we are adopting the Chief Judge's recommendation to use daily oot gas prices and the
three ddivery points as reported by Financid Times Energy’'s "Gas Dally," we will adopt one
modification based on commentsfiled by Intdligence Press, Inc. (Intdligence Press). Intdligence Press
dates that the Commission hasin the past usad a composite of published market prices and notes that
usng multiple sources addresses a number of concernsinduding reduaing the effect of erors that might
occur in gathering and reporting the spot pricedata. We bdieve thet these are vaid points.
Accordingly, the gas inputs recommended by the Chief Judge should be basad on the Smple average
daily spot price as reported by Gas Daily, NGl's Daily Gas Price index and Insgde FERC's Gas Market
Report. Theladt published gas prices should be used in caculating the refund price for the days thet
these publications are not published (weekends and holidays).

The June 19 Order ds0 esablished an O& M adder of $6/MWh to beinduded in the
cdculaed market dearing price. The Chief Judge recommended the same adder beinduded in the

"We note that NGlI's Daily Gas Priceindex and Inside FERC's Gas Market Report did not
have aliging for Southern Cdifornia Gas Large Packages during the refund period. Therefore, we
indruct the 190 to use the Finandd Times Energy’s " Gas Dally" for cdculation of the southern gas price
during the refund period.
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methodology for cdculating refunds. No parties commented on this adder and we therefore adopt its
usein the methodology.

The Chief Judge recommended that the methodology establish a separate expense category for
demondrable emissons cods that selers may subtract from their respective refund calculaions,
condgtent with the mitigation methodology established in the June 19 Order. Rdiant maintains thet
NOX cogts and other environmental mitigation fees represent cogs that a generator actudly incurred in
producing energy and, as such, should beinduded in the cdculation of cogt for the margind unit.
Although we nate thet the indusion of emissons codisin the cdculaion of the cogtsfor the margind unit
is sound economic theory, we find that in practice, actud emissons codts vary by location, time period,
and duration. Wefind thet the incorporation of such cogts, which have not been demondirated to be
hourly cogts, in the context of caculating hourly margind cogts for the purposes of establishing refund
lighility, would present an insurmountable burden. We find thet dlowing full recovery by the generators
of dl of their demondtrable emissons cogsincurred during the refund period is gppropriate. Because
the emissons cogt will not beinduded in the revised market dearing price, we direct dl sdlersto
submit during the hearing their emissons cogtsincurred during the refund period for subtraction from
thair regpective refund lidhilities

Cdifornia Parties object to the indusion of aten percent creditworthiness adder, Sating thet
Hlers adtionsin charging high prices forced SoCd Edison and PG&E to lose ther credit rating, and
that a credit adder would reward them for these actions. Sdllers support the creditworthiness adder
dthough they date that ten percent could be insufficient to accurately reflect the credit risk assodiated
with making salesinto Cdifornia during the refund period. PPL Montana daes that sdlers making the
sdesfor which refunds are contemplated not only were deterred from obtaining gppropriate credit
guarantees, but have expearienced actud harm in the form of non-payment.

Wefind that the indusion of a creditworthiness adder in the methodology to determine refund
lighility is appropriate and necessary. Onereault of parties failure to reach settlement in this procesding
isthat payment of overdue amounts has not been assured. The methodology we st forth will
determine the just and reasonable rates that buyers will pay, but it cannot provide assurances thet
buyers, one of which is currently embroiled in bankruptcy procesdings will pay the full amounts due
Therefore, we will adopt the recommendation of the Chief Judge that the 10 percent adder should be
induded in the market dearing price. At thistime we will limit the adder to dl transactionsthet
occurred after the downgrade of SoCd Edison and PG& E's bond ratings on January 5, 2001.

Oncethe 10 has cdculaed the hourly market dearing prices for the refund period, this data
should be used by bath the 1SO and PX to rerun their settlement/billing processes and all pendties
These revisad sattlements should be submitted to the Adminidrative Law Judge and parties should use
thisinformation to form the bagis of any offsats (i.e. the amounts to be refunded againg the payments
pest due). Wedirect the Adminidrative Law Judge to cartify thisinformation, in its entirety, to the
Commisson.
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Cdifornia Parties support the calculation of interest againg refunds and maintain thet
Commission precedent requires an interest calculaion. Sdlersbdievethat if interest charges are
assesxd that they should be assessed symmericdly to refunded amounts and to amounts pest due.
Wewill direct the cdculation of interest on both refunds and recaivables pagt due, pursuant to the
methodology for the calculaion of interest under Section 35.19a of the Code of Federd Regulations

D. Evidentiary Hearing Procesding

The Chief Judge's Report sated thet the differences between what the purchasars and the
dlersin the Cdiforniamarket bdieve are owed in refunds raise materid issues of fact and
recommended an evidentiary hearing be ordered in this proceeding. Severd parties commented thet
there were no issues of materid fact because there had been no offer of settlement requiiring litigation,
and urged the Commission to continue the setlement process”* Others commented thet the
Commission has sufficent record evidence to support arefund remedy and beieved thereisno need
for ahearing to determine the methodology.”? Still athers supported the Chief Judge's condusion but
recommended various methods to limit the scope of further proceadings.”

The Commission agrees that, despite the voluminous record accumulated in this procesding to
date, materid issues of fact remain that prevent the Commisson from ordering refunds & thistime. We
bdieve that the mogt orderly and expeditious method of determining what refunds are owed will beto
convene an evidertiary hearing before an Adminidrative Law Judge. Accordingly, the Commisson will
edablish an evidentiary hearing to further develop the factud record so thet the refund methodology
presented in this order may be implemented, to be convened by Adminigrative Law Judge Birchman.
The soope of the hearing will be limited to the collection of data nesded to goply the refund
methodology prescribed herein; we will direct Judge Birchmean not to entertain any arguments rdating to
the methodology or the scope of transactions subject to refunds, except as otherwise indicated in this
order.

In order to develop the factud record , the 1SO will be directed to provide Judge Birchman
with are-cregtion of the mitigated prices that result from using the methodol ogy described herein for
every hour from October 2, 2000 through June 20, 2001, within fifteen days of the date thisorder is
issued. ThelSO and PX arefurther directed to rerun their settlement/billing process as described
above and provide this deta to Judge Birchmean.

"See eg., comments of Finnade West Compeanies, Public Service Companty of New Mexico.
2See, eq., comments of PG&E, Cdliformia Parties

"3Comments of Rdiant, Mirar.
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Wewill direct Judge Birchmean to make findings of fact with regpect to: (1) the mitigated price
in each hour of the refund period; (2) the amount of refunds owed by each supplier according to the
methodology established herein; and (3) the amount currently owed to each supplier (with separate
quantities due from eech ertity) by the 1SO, the investor owned utilities, and the Sate of Cdifornia
Wewill require the judge to certify findings of fact to the Commisson, without an initid decison, by no
|ater than 45 days after the dete thet the 1SO providesthis data

E Pecific Northwest Procesding

The Chief Judge noted thet there was little time to address the issues raised by the Padific
Northwest Paties. Moreover, these parties did not have data on whet they daim they were owed, nor
on an amount of refunds due them. The Chief Judge requested comments on the necessity of convening
subsequent settlement conferencesto addresstheissues. Comments jointly filed by Pacific Northwest
Net Purchasers Sate thet there was inadequate time ether to document the harm suffered, or to engage
in meaningful settlement discussons with affected Hlers. Given these drcumstances, they request
additiond process on this métter.

oot market sdes outsde of Cdiforniawere not based on bidsinto an auction, and insteed
were made through bilateral contracts.™ Mary commenters note the enormity of attempting to unravel
such transactions retroectively.  Still others daim thet this task must be undertaken in order to put other
parties on an equa footing with Cdifornia. In light of the complexities assodiated with these retroactive
bilaterd calculations and the absence of any further development of thisissue in the settlement
proceeding, and in recognition thet the prior settlement proceading focused primarily on Cdifornia, we
will esablish a sparate prdiminary evidentiary proceeding pertaining to the Northwest. The
proceading isintended to fecilitate devel opment of afactud record on whether there may have been
unjugt and unreasonable charges for spot market bilaterd sdesin the Pacific Northwest for the period
beginning December 25, 2000 through June 20, 2001. ™ The record should esteblish the volume of
the transactions, the identification of the net sdllers and net buyers, the price and terms and conditions of
the sles contracts, and the extent of potentid refunds. Thiswill hdp the Commisson to determinethe
extent to which the dysfunctionsin the Cdifornia markets may have affected decisonsin the Padific
Northwest. We dso strongly encourage the partiesto try to settle past accounts.

"What isa"gpot market" sdlefor bilaterd transactionsin the Pacific Northwest may differ from
what isa"gpot market" sdlein the Cdifornial SO and PX organized spot markets

"December 25, 2000 is the earliest refund effective date the Commission could establish for
Puget's complaint regarding ratesin the Pacific Northwest if the Commisson determinesthat it is
appropriate to deny Puget Sound's mation to withdraw the complaint, and, further, to grant rehearing of
the Commisson's previous determination not to sat the complaint for hearing.
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Accordingly, we direct dl partiesto the Puget Sound complaint proceeding to paticipatein the
proceading and to focus on settling past accounts related to gpot market sdesin the Pacific Northwest.
Interested parties to the SDG& E procesding may participate a their discretion. We direct the Chief
Adminidraive Lawv Judge or his designee to gopoint ajudge to convene a conference no later than
August 2, 2001, and we require the parties to provide the data described above to the presding judge
no later than 15 days theresfter. We direct the presiding judge to complete discussons within 30 days
fallowing the submisson of thisdeta. The judge shall make arecommendation and certify the record
and findings of fact to the Commission within 7 days after the dose of the discussions.®

The Commisson ordars

(A)  Pursuant to the authority contained in and subject to the jurisdiction
conferred upon the Federd Energy Regulatory Commission by Section 402(a) of the Department of
Energy Organization Act and the Federd Power Act, particularly sections 205 and 206 thereof, and
pursuant to the Commisson's Rules of Practice and Procedure and the regulations under the Federd
Power Act (18 C.F.R. Chapter 1), apublic hearing shdl be hed in Docket Nos. EL00-95-031 and
EL 00-98-030 concerning refund amounts, as discussed in the body of this order.

(B)  Adminidrative Law Judge Birchman shdl convene a conferencein this procesding, to
be held as soon as practicable after the date of this order, in a hearing room of the Federd Energy
Regulatory Commission, 888 Frgt Street, NLE., Washington, D.C. 20426. Such conference shdll be
held for the purpose of establishing a procedurd schedule. The presiding judge is authorized to
establish procedurd dates, and to rule on dl maotions (except motions to dismiss) as provided inthe
Commisson's Rules of Practice and Procedure.

(©  ThelOishereby directed to provide Judge Birchman with deta, as discussed inthe
body of thisorder. Judge Birchmean is hereby directed to cartify the record and findings of fact to the
Commisson no later than 45 days after such datalis provided.

(D)  Thepartiesto the proceeding in Docket No. EL01-10-000 are hereby directed to
paticipate in discussons before an Adminigrative Law Judge, to be desgnated by the Chief
Adminigrative Law Judge, as discussed in the body of thisorder.

(B  Nolaer than 7 days after the completion of discussonsin Docket No. EL01-10-000,
the designated judge shdl make a recommendation to the Commisson.

"5The Commission intends to take up the Motion to Withdraw in Docket No. EL01-10-000,
Puget Sound Energy Inc. v. All Jurisdictiond Sdlersof Energy, et dl., in an expeditious time frame after
the judges cartification of the record.
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(F  Reguestsfor rehearing of the November 1 Order regarding the Commisson's
retroactive refund authority (i.e., refund authority prior to October 2, 2000) are hereby denied.

(G  Reguessfor rehearing of the March 9 Refund Order regarding the Commisson's
authority to require refunds from non-public utilities and regarding the gpplication of price mitigation
during dl hours are hereby granted.

(H)  TheOvergght Board's March 1 motion is hereby denied.

0] The request for rehearing of the December 15 Order filed by Southern Cdifornia
Water Company is hereby dismissed.

@) The request for rehearing of the March 9 Order filed by American Public Power
Asodiation is hereby dismissed.

By the Commisson. Commissioner Massey dissented in part and concurred
in part with a separate Satement atached.

(SEAL) Commissioners Bregthitt and Massey jointly dissented
in part with a separate Satement atached.
Commissioner Breathitt dissented in part with a separate
Satement attached.

David P. Boergers,
Seoretary.
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| am pleasad thet the Commisson today addresses heed on the tough issue of refunds for the
victimsthet took the brunt of the wildly dysftunctiond Western power market. The issue comes back to
usafter abrief atempt by our Chief ALJto bring the parties together in avoluntary settlement. Judge
Wagner did an admirable job under vary difficult drcumgtances and we owe him our gratitude for the
vdiant effort. But now it istime for the Commission to fulfill its responghility to the cusomers of
Cdiforniaand other parts of the Wes.

Oreof theissueswhere | disagree with the mgority is extending a potentid refund obligation to
non-public utilities thet are atherwise nat jurisdictiona. Commissoner Breathitt and | areissuing ajoint
dissent on that issue today.

Today's order dso provides very pecific guidance on how refunds are to be caculated back to
October 2, 2000. In essence, the order gpplies retrogpectively the mitigation messuresthe
Commission st out in our June 19th mitigetion order with some adjustments recommended by Judge
Wagner in hisexcdlent report on the settlement negatiations. Although | agree with many of the
condusonswe reech, | disagree with some aspects of that guidance.

My firg area of disagreement isthe use of daily oot gas prices as reported in various
publications to determine the fud cost component of the mitigated market dearing prices It amply is
not clear to me that generators purchased gas a thase oot prices to replace the gas used to generate
dectriaty for sdeinto the spot markets. And we do not have to guess a whether they did or not. We
are deding with an higtorical locked in period for which expenses are known or knowable. During thet
period, we can use actud fud coststo determine the just and reasonable price, and we should do so.
In supporting the maority's decison to use adifferent gasindex for the refund caculation then thet used
for the progpective mitigation, the order saysthat "the gas trestment in the June 19 order was intended
to address and influence purchasing decison for progpective sdes' and that "thereis Smply no support
for requiring asmilar trestment for retroactive gpplication to past sdles™ | agreewith that. We are not
trying to influence future behavior in this order, but indead are determining just and reasonable prices
for pagt periods and refunds for cusomers. We should use the mogt accurate detawe have, and thet is
actud fud cogts Therefore, | will dissent from this aspect of the order.

| ds0 object to theindusion of a 10% creditworthiness adder in determining the mitigated
mearket dearing price thet will be usad to caculate refunds. | expressed concans with induding this
adder as part of the Commisson's forward looking price mitigation plan esablished in the June 19
order. Today, | condude thet this adder is unnecessary in caeulating refunds. Prices Skyrocketed in
June 2000 and remained high
-3-



for the better part of ayear. Indeed, the Commission found that condiitionsin the market "have causd,
and continue to have the potentia to cause, unjust and unressoneble rates...under certain conditions:™
Y e today's order concludes that there is no opportunity for refunds for transactions before October 2,
2000. | support that condusion but it is dear that sdlers charged prices that were not just and
reasonable before that date. The fact thet there will be no refunds for sales before October 2, 2000
presents strong equity congderations influencing my condusion thet the creditworthiness adder is not
necessary in thisgenerous market. Therefore, | will dissent from this aspect of the order.

Asalfind note on the Cdifornia portion of this order, | am concarned that the Commission il
falsto address squardy theissue of generation withholding during the refund period and before. The
market dearing prices for the refund period are determined by amethod that uses the digpatch thet
actudly occurred. As some parties suggest here, the actud dispatches reflect the withholding of more
effident unitsthat drove up the market dearing price. The record in this case contains a number of
sudiesthet indicate withholding. Two thet come to mind are those submitted by the 1SO's director of
market andyss Dr. Anjdi Sheffrin, and by Drs. Paul Joskow and Ed Kahn. | find these Sudies
indructive. Today's order failsto take the issue of withholding into acoount in setting arefund formula

A sgparate concarn iswhat could the Commission do if we found ddiberate withhalding in the
Cdifornia spot markets, or anywhere dsefor that matter. In asection of the order deding with
whether we can go back before the October 2, 2000 dete for refund lighility, the order sayswe can do
o only if the sdler "did not charge thefiled rate or violated Satutory or regulatory reguirements or rules
in gopliceblerate tariffs” My concernis that the Commisson would not be gble ether to find that these
conditionswere violated or take other actions againg sdlersthat ddiberatdy withheld power from the
market because, until April 26, 2001, there were no tariff conditions prohibiting withholding in western
makes Thisisamgor flaw in Commisson palicy. The Commisson mugt st the rules of theroad in
our tariffs. Asthe Commisson updatesits Sandards for gpproving market based rates, we must
indude generic tariff condiitions nationwide that prohibit thiskind of bad behavior. | urge my colleagues
to congder prompt action to remedy thisflaw.

-4

| have onefind comment on today's order. The order establishes a 15-day proceeding to
fadlitate development of afactud record on whether there may have been unjust and unreasonable
chargesfor sdesin the Padific Northwest for the period beginning December 25, 2000. This
proceeding hasits genessin the complaint of Puget Sound Energy. Buyersin the Northwest pad
outrageous prices for power that caused much economic didocation. To thet end, | am pleased thet

1Sen Diego Gas & Electric Company, e d., 93 FERC 161,121 at 61,349-50 (2000), rehy
pending.



wefindly take up theissue of bringing refund relief to thet region. The order Sates correctly thet oot
market sdesin the Padific Northwest may differ from the definition of agpot market deinthe
Cdiforniaorganized spot market. | agree. | bdieve spot sdein the Pecific Northwest could include
sdesup to amonth's duraion or even longer. | would be prepared formally to grant rehearing and
investigate the Puget complaint today, but it ssemsthet today's order charts an evidentiary path to
reach this conduson ultimatdy, and | concur with these provisons

For these reasons, | dissent in part from, and concur in part with, today's order.

William L. Maszy
Commissoner
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We respectfully disagree with the condusion reeched in this order to extend a potentid refund
obligation to SHlersinto the Cdifornia spot markets thet are not jurisdictiond  public utilities The
mgority condudes that while "we do nat have direct regulatory authority over power sdesby non-
public utilities, we do have authority to order them to abide by the market rules we establish to meke
refunds of unjust and unreasonable rates for sales pursuant to those market rules”

Although thisrationde certainly has strong gpped, epedidly as amatter of equity, we are not
auffidently comfortable with it. The refund rules of section 206 of the Federd Power Act arerather
gpedific. If Congress had wanted the Commission to have refund authority over non-public utilities,
Congresswould have surdy so specified. The breathtaking condlusion thet this agency has the power
to tdl non-public utilities to pay money back will come as ashock to mos obsarvers.

We underdand and gpprediate the strong equity rationde behind the mgority's decison.
Perhgpsthisinterpretation of the Commisson's refund authority ought to be the law, but we are not yet
persueded thet it isdlowed by exising law. Unfortunatdly, the mgority's condusion ensures thet the
matter of refundswill probably never be sattled and will be litigated for years.

For these reasons, we dissant in part from today's order.

LindaK. Bresthitt
Commissoner

William L. Maszy
Commissoner
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| respectfully disagree with the mgority’ sindusion of aten percent creditworthiness adder in
the methodology to determine refund ligbility. Therationale sated in this order, that sdlers cannat be
assured that buyerswill pay the full refunds due, is not persuiasive in my opinion.

| was concerned about the creditworthiness adder included on a prospective bag s through the
market dearing price methodology established in our June 19, 2001 order. There| concurred on this
issue. Today | will dissent on thisissue because | see even less reason for such an adder to beinduded
on aretroactive bass through the refund methodol ogy.

LindaK. Bresthitt
Commissoner



